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1 Questions from the Secretariat
1. The articulation of the link between the proposed instruments and
relevant existing instruments in the area of occupational safety and health:
How can this be best achieved with a view to the promotion of relevant
existing instruments? Please comment.
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The ratification of Convention 155 and the other related Conventions
should be accelerated. To this effect, the Annex currently included in the
Recommendation should also appear as an Annex to the Convention.
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2. Should the basic principles governing a national policy on occupational
safety and health be included? If so, please specify.
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3. Concerning workplace measures, should any specific issues of
prevention, such as indication of rights, duties and responsibilities,
information and training, and workplace safety and health committees, be
included? [f so, please specify.
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In the Recommendation, it should indicate the rights of workers and their
representatives stipulated in Convention 155 by forming a new
paragraph.
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II On the proposed text
How the draft instruments could be further improved, including whether
text should be modified, added to or deleted and in which of the
instruments proposed text should best be placed?
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Title of the Convention: the title of both instruments should include
“promotional framework for occupational safety and health. *
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Article 4, clause 2 (a) of the Convention: the standard formulation
“laws and regulations, or collective agreements or any other relevant
instruments” should be preferred.
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Paragraph 9 of the Recommendation: it is fine to list the elements of
the national system described in the Convention.
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Annex; it is acceptable to add the Employment Injury Benefits
Convention 121 and its Recommendation 121. The title added in the
Annex is also fine.
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The Labour Standards Law. article9
The Employment Security Law (Articles 4 and 44)
The Law for Securing the Proper Operation of Workers Dispatching Undertakings

and Improved Working Conditions for Dispatched Workers

The Industrial Homework Law
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An instrument concerning the employment relationship should be adopted at

the International Labour Conference.
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The legal systems and practices dealing with employment vary firom country to




couniry. However. disguised employvment is a common issue for all countries. In

order to redress such a

ractice. there is a need o create a single standard as a

Recommendation.
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Article 9 of the Labour Standardg Law defines the concept of a worker.

but is overly abstract and uncleay. In order to cope with diversifying

employment relationships and work arrangementis. the legal

framework provided in 3. (1} {a) should adopt criteria for delining a

worker baged on actual conditions rather than nominal terms or [orms

of contracls for work or commission. and of compensation.
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With_the increasing diversification of employment relationships and

work arrangements, a growing number of people ave finding

themselves ineligible for legal protection because they are not

recoenized as workerg, Theve are manvy instances where lower couvts




and upper couris rule differently on whether the same individual

should have statug as a worker or not. It is difficult to predict whether

a person will be categorized in legal ternis as a worker. and the criteria

for such judgments are ambiguous.
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As emplovment relationship and work arrangements are diversifving

al an accelerated tempo. there are a esrowing number of workers.

including personal contractors and commissioned workers. for whom

the Labour Standards Law does not apply. These developments have

moved forward in the context of cuts in personnel costs by businesses.

including some malicious and unlawflul practices.
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The Worker Digpatch Law (The Law for Securing the Proper Operation of

Workers Dispatching Undertakings and Improved Working Conditions for

Dispatched Workers) stipulates the obligations of emplovers and the richts

of workers. while for cases of diseuised contractors. contracted work and

commissioned labour, the Law does not _clearly define who is the actual

emplayer. and what kinds of rights are offered to these workers.
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As emplovment relationships and work arrangements are diversifving.

personal contractors and commissioned labour are on the rigse. making a

crowing number of workers unable to receive appropriate protection under

the Labour Standards [Law and Occupational Health and Safety Law.
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The labour laws should be reviewed in order to assure adequate proteciion

[or workers who deserve to be protecied by law. In reviewing labour laws.

not only their applicabilityv but also their scope ol coverage should be

adequately taken into account. Also. since a greater portion of women work

in [lexible and atypical tvpes of employment, the importance of gender

issues should also be taken into consideration in the review process.
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Social dialogue is important for the formulation and implementation of a

national policy for protecting workers. and this reaquires the presence ol

strong, representative and independent trade unions or national centres,

In countries where these condiilons are not in place. actions should be

initiated to ensure such a national poliey that is indicated in this provigion.

In Japan. there are advisory “Councils” with members representing

emplovers. workers and the public interest, which are involved in the

formulation of policies to protect workers. Dialogue between emplovers
and labour organisations should be broadly extended beyond their talks in
these Councils.
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C87 (Freedom of Association and Protection of the Rights to Organize
Convention. 1948)
C98 (Rights to Organise and Collective Bargaining Convention. 1949}

C111 (Diserimination (Employment and QOccupation) Convention. 1958)

C181 (Private Employvment Agencies Convention, 1997)

R188 (Private Employment Agencies Recommendation. 1997)
C177 (Home Work Convention, 1996)
R184 (IHome Work Recommendation. 1996)




R193 (Promotion of Cooperatives Recommendation. 2002)
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National labour policy should be reviewed with two objectives: one is to assure

protection for those workers who have been left out of protection by existing

olicy measures: the second is. for workers who are in a subordinate status, 1o

wrevent employers in the future from abusing work arrangemenis or newl

created working paiterns that denv the employment. relationship. o

guarantee the protection of workers in line with these obiectives. exisiing

labour laws should be reviewed to provide adequaie protection for workers.
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The existence of the employment relationship should be judsed by the actual

conditions of the worker invalved. regardless of the form of labour contract.




The principle that places top priority on the realitv is a useful vule when the

existence of an employment relationship is ambicuous,
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In examining labour policy. dialogue between labour and emplovers

organisations i1s essential. In particular. regarding the protections that

workers should be afforded, extra talks should be conducted between labour

and emplovers organisations.
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In Japan. whether g person is a worker or not under the Labour

Standards Law. is determined by consulting a government,

instruetion, which in effectisonly a form of administrative guidance.,

The criteria [or determining whether a person is a worker or not

should be based on law or the equivalent of a law.
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In order to assure the application of appropriate laws and social

security programmes to all subordinate workers. a national policy

must provide criteria for how (¢ apply and expand the scope of

employment relations with those laws and programmes,
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I'rom the perspective of eliminating intermediate exploitaiion and
forced labour, the “business of providing workers” is prohibited in

Japan. However, under the guise of service contracts and labouy

subcontracts. the “business of providing workers” survives, To

remedy this situation. a clear rule is needed to secure jobs and

reasonable working conditions for workers.

NG DI, BiFe—slk & DI R DT 5 5 & TT 0,
(1) BEHEITHTH S

WA OA 4z
=
FEEREICHTIBEZHRTLHLO., FEOEREEICH LT,
ERFASHCHANRAEICTHI LN, FHEREQOEINGE
B, BRIZEWTYE, ZRETRIEShE @S MEESE 2H
TIFELEHAHY, EEOERFFAREICT L LHANE,

In order to avoid a situation where workers are not protecied, it

is important for the national poliey to clearly define who the

employer is. In Japan. too. there are practices that [all under




