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1 Questions from the Secretariat
1. The articulation of the link between the proposed instruments and
relevant existing instruments in the area of occupational safety and health:
How can this be best achieved with a view to the promotion of relevant
existing instruments? Please comment.

1655 ey CEELR BRI DOILHERED -0 BIERBIERIC
TWANBXFEZROIOMBXEL LTHIRRTRETH A,

The ratification of Convention 155 and the other related Conventions
should be accelerated. To this effect, the Annex currently included in the
Recommendation should also appear as an Annex to the Convention.
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2. Should the basic principles governing a national policy on occupational
safety and health be included? If so, please specify.
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3. Concerning workplace measures, should any specific issues of
prevention, such as indication of rights, duties and responsibilities,
information and training, and workplace safety and health committees, be
included? [f so, please specify.
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In the Recommendation, it should indicate the rights of workers and their
representatives stipulated in Convention 155 by forming a new
paragraph.
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II On the proposed text
How the draft instruments could be further improved, including whether
text should be modified, added to or deleted and in which of the
instruments proposed text should best be placed?
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Title of the Convention: the title of both instruments should include
“promotional framework for occupational safety and health. *
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Article 4, clause 2 (a) of the Convention: the standard formulation
“laws and regulations, or collective agreements or any other relevant
instruments” should be preferred.
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Paragraph 9 of the Recommendation: it is fine to list the elements of
the national system described in the Convention.
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Annex; it is acceptable to add the Employment Injury Benefits
Convention 121 and its Recommendation 121. The title added in the
Annex is also fine.
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The Labour Standards Law. article9
The Employment Security Law (Articles 4 and 44)
The Law for Securing the Proper Operation of Workers Dispatching Undertakings

and Improved Working Conditions for Dispatched Workers

The Industrial Homework Law
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An instrument concerning the employment relationship should be adopted at

the International Labour Conference.
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The legal systems and practices dealing with employment vary firom country to




couniry. However. disguised employvment is a common issue for all countries. In

order to redress such a

ractice. there is a need o create a single standard as a

Recommendation.
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Article 9 of the Labour Standardg Law defines the concept of a worker.

but is overly abstract and uncleay. In order to cope with diversifying

employment relationships and work arrangementis. the legal

framework provided in 3. (1} {a) should adopt criteria for delining a

worker baged on actual conditions rather than nominal terms or [orms

of contracls for work or commission. and of compensation.
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With_the increasing diversification of employment relationships and

work arrangements, a growing number of people ave finding

themselves ineligible for legal protection because they are not

recoenized as workerg, Theve are manvy instances where lower couvts




and upper couris rule differently on whether the same individual

should have statug as a worker or not. It is difficult to predict whether

a person will be categorized in legal ternis as a worker. and the criteria

for such judgments are ambiguous.
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As emplovment relationship and work arrangements are diversifving

al an accelerated tempo. there are a esrowing number of workers.

including personal contractors and commissioned workers. for whom

the Labour Standards Law does not apply. These developments have

moved forward in the context of cuts in personnel costs by businesses.

including some malicious and unlawflul practices.
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The Worker Digpatch Law (The Law for Securing the Proper Operation of

Workers Dispatching Undertakings and Improved Working Conditions for

Dispatched Workers) stipulates the obligations of emplovers and the richts

of workers. while for cases of diseuised contractors. contracted work and

commissioned labour, the Law does not _clearly define who is the actual

emplayer. and what kinds of rights are offered to these workers.
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As emplovment relationships and work arrangements are diversifving.

personal contractors and commissioned labour are on the rigse. making a

crowing number of workers unable to receive appropriate protection under

the Labour Standards [Law and Occupational Health and Safety Law.
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The labour laws should be reviewed in order to assure adequate proteciion

[or workers who deserve to be protecied by law. In reviewing labour laws.

not only their applicabilityv but also their scope ol coverage should be

adequately taken into account. Also. since a greater portion of women work

in [lexible and atypical tvpes of employment, the importance of gender

issues should also be taken into consideration in the review process.
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Social dialogue is important for the formulation and implementation of a

national policy for protecting workers. and this reaquires the presence ol

strong, representative and independent trade unions or national centres,

In countries where these condiilons are not in place. actions should be

initiated to ensure such a national poliey that is indicated in this provigion.

In Japan. there are advisory “Councils” with members representing

emplovers. workers and the public interest, which are involved in the

formulation of policies to protect workers. Dialogue between emplovers
and labour organisations should be broadly extended beyond their talks in
these Councils.
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C87 (Freedom of Association and Protection of the Rights to Organize
Convention. 1948)
C98 (Rights to Organise and Collective Bargaining Convention. 1949}

C111 (Diserimination (Employment and QOccupation) Convention. 1958)

C181 (Private Employvment Agencies Convention, 1997)

R188 (Private Employment Agencies Recommendation. 1997)
C177 (Home Work Convention, 1996)
R184 (IHome Work Recommendation. 1996)




R193 (Promotion of Cooperatives Recommendation. 2002)
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National labour policy should be reviewed with two objectives: one is to assure

protection for those workers who have been left out of protection by existing

olicy measures: the second is. for workers who are in a subordinate status, 1o

wrevent employers in the future from abusing work arrangemenis or newl

created working paiterns that denv the employment. relationship. o

guarantee the protection of workers in line with these obiectives. exisiing

labour laws should be reviewed to provide adequaie protection for workers.
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The existence of the employment relationship should be judsed by the actual

conditions of the worker invalved. regardless of the form of labour contract.




The principle that places top priority on the realitv is a useful vule when the

existence of an employment relationship is ambicuous,
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In examining labour policy. dialogue between labour and emplovers

organisations i1s essential. In particular. regarding the protections that

workers should be afforded, extra talks should be conducted between labour

and emplovers organisations.
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In Japan. whether g person is a worker or not under the Labour

Standards Law. is determined by consulting a government,

instruetion, which in effectisonly a form of administrative guidance.,

The criteria [or determining whether a person is a worker or not

should be based on law or the equivalent of a law.
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In order to assure the application of appropriate laws and social

security programmes to all subordinate workers. a national policy

must provide criteria for how (¢ apply and expand the scope of

employment relations with those laws and programmes,
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I'rom the perspective of eliminating intermediate exploitaiion and
forced labour, the “business of providing workers” is prohibited in

Japan. However, under the guise of service contracts and labouy

subcontracts. the “business of providing workers” survives, To

remedy this situation. a clear rule is needed to secure jobs and

reasonable working conditions for workers.
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In order to avoid a situation where workers are not protecied, it

is important for the national poliey to clearly define who the

employer is. In Japan. too. there are practices that [all under




(i)

(iii)

the “business of providing workers” prohibited by law, so that it

ig necessary to make clear who the real employer is.
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Eqgual treatment provisions for dispatch workers should assure

them of at least the same treatment as that afforded to a worker

who is emploved by a “user” and engages in the same job.

Specifically. they should be guaranteed the legal minimum

wage adopted at their user’'s workplace and be provided with

the same compensation. occupational health and saleily

protection, compensation under the Worker Accident

Compensation Insurance Law. social insurance. vocaiional

training and skill development.
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There is concern this could lead to ambiguity as fo where the

liability of an emplover falls and to a failure to protect

workers. Therefore, from the standpoint of the protection of

workers. it is important for a national policy to clarify the

liability of the provider of dispateh workers. the liability of

the user and the joint liability to be assumed by the provider

and the user.

In Japan. the user does not bear a heavy liability

under the Worker Digpatch Law. so that the liability of the

user as well as the joint liability of the provider and the user

should be made more stringent. In cases other than those

covered bv the Law. their liabilities remain unclear. so that

their joint liability should be established fo provide effective

protection for the affected workers,
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Each countrv’s national policy should eliminate the use of civil

contracts or commercial contracts that could lead to disguised

cmplovment relationships and the exclusion of independent workers

from the status of workers and social proteciion.
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R A DFYF o AR IE TS 7= 8D DA,
[ Pavs af4=x
A= PP ¥
NEBADFHELAN=XLE, BRABTFT I EALPT(AETH
ARETHD, T, FHESEMZRS &, TR T HHER
ERENMRESNAFENFAMENELERETTHD.
AARICENTIT2006E4 B, HEHGEAREZ—FF5H, C
DEHEEICENT, EREOME#H CAHFNIEFITI S EAHRFEN
T,
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T, TS & S OE DR FRE L, DoHER 6 TSREH T S#E
DERIR & TR | TBATICH S 7372017, Fiide A = XA DfE s #7140
GRBT A = RADIEEFED E~E TID,

7.

Dispute settlement procedures and mechanisms must be accessible

to workers in terms of legal costs. and should be able to bring prompt

help to workers. 1t is also necessary to publicize dispute settlement

procedures that can assure workers of the right to access and

protection against reprisals without losing their jobs.

In Japan. an industrial tribunal svstem will be established in

April 2006. and is expected to deal with dispute settlements on

employvment staius.

(6 (BEBED) FEHEI-ORREGRBIT &I WD S 72 D DFE

WA O - =

= 0 g) o

ARIZENTIE, SEhEFREAFBE S &I, IFEHERESEBIET
AEHIE AbY., FEThFAOBAEBNEER SN TS, FEHEIR
EHIEQBEIFLERF EAN S HITIF, HHE MRSk Kl
ERANBETH D,

In Japan. each Prelectural Labour Bureau operates a “system of

collaborators to secure the proper operation of worker dispatching

undertakings.” and collaborators from both employers and Iabour are

registered with the Prefectural Labour Bureau. In order to assure the

proper operation of the worker dispatching system. it is necessary to

make active use of the collaborator system and give more authority to

the collaborators.

O A =

AP

FFED R Y = A HE S LTS B & S R R R0
WETEDHE~E TIN,

o4 1=

=z A2
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9.

FEBROEIH S > T, FHEARQSMILTRARTH S,

In examining labour policy. _the participation of labour and emplovers

organisations in the review process is essential.

HH 8 TEREIN TG AN =R ADMHBRIZ B T, BFT SEHFE L HHED
[Tkl OB, HTFO&ED THENE T
(a) BAEIZTTPABZ~NETH S,
[ Pav 04 4=
TR
HREICThhE_ETHHH, BHTRENTH BT LEHEES LE
AERRAEFEET HBEICHTULES,

Talks between employvers and labour organisations should be held

frequently, but must be based on the existence of strong. representative

and independent trade unions and emplovers organisations.

(b) EHE L FHEDAFEFHNEDOTLEIZES & I RETRETH B,
L Fas o4 1=
T A A

(e) HFEHIZL o THE EAIIEE ST 7GR OWE L E (T BT BT
D ARE T S,
Os~A— | =
Z AN
SEHE S CHFERGOREICEL TE., REHE S & CFEMR AR S
ETHb. . BRICEBVTIE, F, FEREFELSSML TL L EFT
RICLOHMBESAHEESN, BEBEETEAL, BEREOARMEEFTRLTL
I EATONTLNS., BRISEWTHCOLSHGEEAH L, &
PFIRDMEEFICE DI AZTLNS FRICEBRTELL,

Dialogue between the government and emplovers and labour

organisations would require inpult {rom surveys of actual conditions and

research by experts. In Japan, however. experts workshops. which have

been set up in recent several years without the participation of

representatives from employers and labour organisations. lend to put

forward policy directions rather than limiting their role to sorting out.

the points at issue. Beeause of this tendency, we cannot agree to the idea

12



T JABUR DIEEDIRGE
10. EFEFEILENEE FETTIZ L > TED BRI —EDRMEIZE-TE, L 5/
AR T iR T B E & RS TINBE & DRI ERIBIE BT 52 b

KRR & T,
| PAVd o4 A=
= g o

MRS, WAE A EE L. —FEOREO T TaBl Lol A ICHEARES
NOFAF L OMOUR 2B U RNTE THD I EEF NN T RETHD,

It should be made clear that the concept of the employvment relationship is a

worldwide one. defining the relations between an emplover who is provided with

labour by an emploved/worker for remuneration under certain conditions.

EHAEEOMOBEER Bl
11, (1) EFBELFEDIFIEIZENGG & EAETTIC L o TED 6z 3F (i, 28,
M DE D= D DG, FERNITHET ) 1B TREINSE NG e E

I E T~ & TF D
L AN O AT
RN

RS OERIIE, BAMERIENZENL LWL NI T RETHD.

It should be made clear that economic subordination is included in these

factors.

(2) ERF11 (1) TSREATSEFE (BIZIE FHEAFZRETSE, HT
TN S idotr, FHEDIRA DIFL & LD Bod 0, TR, HHEEL
PEOEEHE I BB, TG o6 FAEENT I ADEDEDIZEFTIN S5
&y, FEADIGUEOREDEE) ZEDSIZH R OEED Y X f g L&
(TG B NE T

|V O A x

T XA

HAIZ RV U, HHE T D S ENDEIIRIC S ) . ST 978 Tl %
IR EANHETEEE L KT AN, I TEMERA R A S, BENCEYE
OEFELHERL LTV ETHY | ZALICEIDIRED U A BT
Td 5.
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In Japan, whether a person is a worker or not is determined based on criteria

such as whether the person provides labour under control or supervision.

leading to a narrow delinition of a worker. Ifactors such as whether the person

is economically subordinate must be added 1o the criteria. A list of useful

indicators [or determining the factors should be included.

(3) o DEE, R TE SHEELHTL TS,

Q11 (2) TRENTWHWHEREITATRENE~ETHL, TOMISH .
SLEEBEOHEDAT Va— )L FE L THECHRB&I5 0T RN HEME S
N MBEFEHICERUEET S EATELANE I A, BRICATDRDIZE
FHTHEETELNLIHUE, BRMHEREEICEL TRIDIEZSZEHTAE
THD.

All the indicalors in

.11 (2) should be included in the list. In addition, some

other indicators should be included that arve useful for determining economic

subordination. such as whether there is an opportunity for the person (o
increase profits or remuneration through independent conirol over work and

work scheduling. if the person has the freedom to hire anvone and dismiss

hired persons. and if the person can perform work during a period freely

decided by the person,

12 [FREEE ERIETTIZ L o THRESSIFRED 1 DE 2L 2 DLLEBHE ShSEE,
L BT B S & S PETT SR S S DFIDREFITEFBHR Th S & —i
BpENBRETHEEXEFEILFEDBNE TTA
| Pavg O =
=P At
FBHETHEIOENME, ERREELERNUEREOR DN SHRESMICHETEND
NETHAHN, BEDTATERB - IHBTNEREORZEE LAENE WD T ETE
L, EEQ1DFRLE2 DU EAF L SN SEEICISELRREOARLETEH
EEBRHATAETHA.

Whether a person is deflined as a worker gr not should be determined by general

consideration in the light of both subordination in the performance of work and

economic subordination. However. compliance with all of the indicators should

not be a requirement lor a person to be provided with any_of the protections

offered to workers. Rather. the possibility of providing protection as needed

should be considered when one or more of the indicators are met.
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13.

14.

HESR B S 24 I & DS L DM T S Fa B TE S L II7 37580,
FEZIHG T ORF R TE Fht F 7N DU D FHAHESL I B RETHB L& X
BILIESD B RE TTH,

WA OAf AT

T ARk

HRHSLBIT., FHHEHMICE T HFEOHMEFEHEHLS. EREOMLE

#b, ERBGRLSH L ENSBRELFFEAShLLTZRETESNETHD,

Competent authorities should be allowed fo rule that certain professionals or

workers in special economic segmenis hold the status of worker and are eligible

for protection based on the employment relationship.

G E DT ERET S & & FEIE TSP OREEIL, EAE S EPETTICE
THHFCHIET. EOMDEFTT. HREARTIPTE 7L E DM DR 5~ &R TH
S EEXFIIEDS~ETT I,
| Pavd O AT
=P P

HEERNMRICEESD, FEIAROHCEITEELELS. BRBEREEREQM{ETIC

AL EIBVMERETUNETHD, FLHFRREEL, FHECE T

TOEALPLT L, SLETHERETHS,

HARCEBWTZ 2006 F 48, SEMEHHENAREI—FT L, COFECENT,
ERALOMEES CHHENIBETS CEMNFINTNSED, KYFEEEEN
YEBSENEESEEETHL,

In order to keep the impact of labour dispuies to a minimum. and ensure rapid

compliance with the law. the national pohicy should make broad assumpltions in

favour of the employvment status of workers. In addition. both legal and

administrative dispute settlement mechanisms should be accessible 1o workers

and bring nrompt help {or them.

In Japan. an industrial iribunal system will be initiated in April 2006. It is

expected to deal with the seitlement of dispuies regarding emplovment, status.

The iribunal system should be enhanced and developed into a joint judge-jury

system.,

15



(FEARD) BB L UMIT

15.

FEZNEG T DL RAT 5 B THE B E T & EPHBTTIZTE RS 3 51k = Til
CoABRETCHEI L EXEITED S ~E T

[ Pavs oA A=

AP
FEEBREECTEHERBICET AN LW REORT LI SBEORBEEAL .
FTEERERCHBEBREOU—ECRAS, FHEERE2 v IRBASATWVWEC &Y
BEETHD, £ A2 v I EAOHBEOFLICKRIG L. HIEAERBEEERE
TEAIENTRELEGS LD, R B v IITHY SIS AEREN LSS
THhd, LIS, FBEPREENDELEBICENTHBEBN  Thhd L5
FESMLDONERETHD,

Competent. labour authorities should be newly established within _the

organisations of labour ingpection offices or labour management bureaus. oy the

powers of existing authorities should be sirengthened to ensure effective

enforcement activities. It is also important for these agencies to be adequately

staffed and to have sullicient budget to carry out their services. Moreover, their

enforcement officers should be appropriately trained to be able to address dnd

manage changes in the nature of employment. and thus identily the true

employment relationship. In particular. thevy should take cave to carry out

adequate labour inspectiong at smaller businesses and in outlaving areas. which

tend to be neglected.

R & - 1R

16.

V.
17.

WINR B ERE S BFHRER E BRI BIR & R T B IE R E D E
1 & 73D 45 THITR T B FHER L £ 780~ & EXEITED S~ & T A
O~ HAAT

=z A

EEZNFLIIESEZNTHAE,. EFEGRFRAESTSIC L FaaEE LTLEDS
IFHIBR TR ETHB.

Any description that allows the disguise of employment relationships under ¢ivil

contracts or commereial contracts should be eliminated.

Z O HRE
REEZTHEEIN T B X EDFHIC RS L U X5 5 E & EPETTOHF
BEFANF B 0 F T
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18.

O/~A | EEEs
A ERDIFE, Fh 6 DEETE DL JITHIE SIS NE TT

I DEHIRDIGRE 200 T, T OMOBERERS U 770,

[ Pavs O A =

A LRDGE, BRI L T &,

XELBEWTE, EREGROBMEBERL. HENAELHBERBOFESEL
TOERAEGROEEHEZEETNETHSL,

In the proposed instrument, the purpose of the employment relationship should

be reconfirmed and the imporiance of the employment, relationship as a means

for assuring social fairness and the protection of workers should be declared.
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