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Observations and remarks concerning the Report of the 1LO Cotimittee of Experts on i
Application of Conventions and Recommendations

Shoichi Tsuchita
President
The National Union of Welfare and Childcare Workers
27 August 2018

With regard to the Report published in 2018 on the ILO Convention 159, we would like to
show our deep appreciation to the Committee of Experts for its sincere response to our remarks,
and at the same time, state below our observations and remarks concerning the Report to be

entrusted to the coming deliberation by the Committee of Experts.

1. Observations on the results of the deliberation by the Committee of Experts
(1) Issues since the last Report
[1. Articles 1, 2 and 3 of the Convention. Employment promotion for persons with disabilities.]

The National Union of Welfare and Childcare Workers (hereinafter referred to as “the
NUWCW?”) has raised in our remarks as the issue regarding the employment promotion
measures for persons with disabilities, “the problems of quality (of employment)” including wage
decline and increase in non-regular employment, in addition to the problems of quantity of
employment. We also pointed out the institutional issue that it is more economical to pay the
levy than employ one person (with disabilities), and indicated that this is one of the reasons to
make companies reluctant to employ persons with disabilities.

The JTUC-RENGO (the Japanese Trade Union Confederation) also indicates that, although
the actual employment rate is increasing, 48.8% of the companies have not met the statutory
employment quota, and that 58.9 of those companies have not employed any person with
disabilities.

We would like to note that the Committee of Experts requests the Japanese Government, in
regard to these indications, to “continue to provide information on the nature and impact of
measures taken to achieve the statutory employment quota for persons with disabilities
including the number and amount of sanctions imposed for non-compliance,” and to “continue to
communicate information on the impact of the measures implemented in terms of increasing the
employment opportunities for persons with disabilities.” It is necessary to discuss more deeply
the problems of the employment system for persons with disabilities. In this respect, we would

like to urge the Committee of Experts to have further deliberations on this point.

[2. Article 5. Consultations with the social partners.]
In this section, the NUWCW argued that the composition of the Labour Policy Council’'s
Subcommittee on Employment of Persons with Disabilities should be reviewed and that there

was a problem that, in 2016, the Japan Council on Disability or relevant organizations did not
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participate in discussions about the Comprehensive Support Act for Persons with Disabilities.

Committee of Experts, on this point, requested the Government that it should “continue to
provide examples of the manner in which the views and concerns of the social partners and
representatives of organizations of and for persons with disabilities are systematically taken
into account.” The Committee of Experts has repeatedly asked the Government to provide
examples because the Government has not provided sufficient explanation on this matter. We
once again reiterate that in this regard there has not been any progress made domestically,
either, since the Representation.

As there was some error in the Report, we add the following to make doubly sure: the
deliberations on the Law for Employment Promotion of Persons with Disabilities are conducted
at the Labour Policy Council, while those on the Comprehensive Support Act for Persons with
Disabilities are done at the Social Security Council of the Minister of Health, Labour, and
Welfare. And the present situation is that in this Social Security Council also participation is not

guaranteed for persons with disabilities.

(2) Follow-up to the recommendations of the tripartite committee

In this section, the Committee of Experts describes its observations about issues the tripartite
committee presented in its report. As in the past, the Committee of Experts, stating claims by
both the Government and the NUWCW, requests the Government to provide relevant
information. In the light of the 2009 recommendation contents of the tripartite committee,
however, we must say that the measures the Government has taken in the past ten years are
extremely insufficient.

Firstly, with regard to [Articles 1(3) and 3: national policy aimed at ensuring appropriate
vocational rehabilitation for all categories of persons with disabilities]. It is difficult to say that
the following items have been improved through complying with the recommendations of the
tripartite committee - (a) criteria used to determine whether a person with disabilities is
considered to be able to work under an employment relationship, (b) bringing work performed by
persons with disabilities in sheltered workshops within the scope of the labour legislation, (c)
low pay for persons with disabilities carrying out (economic) activities under the Type-B
programmes under the SPCW(the Support Programme for Continuation of Work), and (d)
service fees charged to participants in Type-A and Type-B programmes under the SPCW. In that
context, we continue to request for the further in-depth verification and deliberation of the
contents of Government policies. Each and every issue () should be addressed urgently in the
light of the “principle of equal opportunity between disabled workers and workers generally” of
the Convention (Article 4).

Next, with regard to [Articles 3, 4 and 7]. On (a) the statutory employment quota system for
the employment of persons with disabilities, the Committee of Experts notes the indication in
the Government’s report that the number of persons with severe disabilities in employment has
increased from 106,362 in 2015 to 109,765 in 2016.

In contrast, the NUWCW has argued that the reconsideration be made on the double-counting

2
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system. We have previously presented the following reasons for this: the actual employment rate
() increased not in substance, but only in calculation; although the actual employment rate
increased, it is low by international standards, and; counting one person as two persons is in
itself the violation of human rights of persons with severe disabilities and it results in the
deprivation of job opportunities for persons with mild disabilities.

Moreover, the Committee of Experts requests the Government to “provide relevant information
including on any modifications made or envisaged to the double-counting system.” Here is a new
expression, “modification envisaged,” and we hope that this will serve as an opportunity for the
Committee of Experts to examine the points at issue in the double-counting system including
“carrying out modifications.”

Next, with regard to (b) reasonable accommodation. The Government reports that the amended
Law for Employment Promotion of Persons with Disabilities (enforced in April, 2016) provides for the
obligation to provide reasonable accommodation and preparation of the practical manuals and
guidelines, and the law also provides that the obligation to provide reasonable accommodation
excludes cases where an “excessive burden” is imposed on the private company. The NUWCW, on the
Government report, indicates that the effectiveness of the obligation to provide reasonable
accommodation is questionable, and that the conflict resolution mechanism is insufficient, pointing
out that these should be reviewed by no later than three years as prescribed in the 2016 amended
law.

Furthermore, the JTUC-RENGO raises the necessity of monitoring the system’s operations.
(Please note: in the ILO Report, the arguments of the NUWCW and the JTUC-RENGO respectively
have been switched places with each other. Correction in this regard is very much appreciated.)

The provision of reasonable accommodation is a principal measure in the ILO Conventions and
Recommendations, as well as the CRPD, constituting the basis for promoting the continuation and
quality enhancement of employment of persons with disabilities, and for advancing the elimination
of discrimination against persons with disabilities at workplaces. The Committee of Experts is

expected to place particular importance on this point and continue deliberations.

(3) Issues described in our last observations and remarks but not mentioned in the last IL.O Report

In our remarks submitted (to the Committee of Experts) in 2015 and 2016, we made a request that
the ILO Convention be reviewed in terms of the following points: (Dthe roles and function of
providers of Type-A and Type-B programmes to be arranged as “employment support services,” @
international surveys on actual employment situations of persons with disabilities to be
implemented, and @discrepancies between the contents of the CRPD and the ILO Convention and
Recommendations to be rectified.

These points, however, are not referred to in the last Report. There is no reference, in particular,
to Type-A programmes under the Support Programme for Continuation of Work (SPCW), which has
become a social problem in Japan because of the rapidly increasing number of dismissed persons
with disabilities associated with their bankruptcies. Therefore, we are concerned that the

Government policies may not have been thoroughly evaluated. We expect the Committee of Experts
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to cover this theme in its future deliberations.

2. Our remarks toward the coming deliberation

Described above are our observations on the ILO Report, and, below, we would like to deliver our
remarks toward the coming meeting from the perspective of deepening the deliberation as the
Committee of Experts.

(1) Discrepancies between the CRPD and domestic measures are the cause for the employment of
persons with disabilities to remain lagged behind.

Firstly, with regard to the employment of persons with disabilities, while regarding the ILO
Convention 159 and Recommendations 99 and 168 as standards, it is necessary to consider the
provisions of the CRPD as the current international standards as a matter of principle. When
Japan’s domestic legal system is viewed in that context, the current situation is that the “definition
of (persons with) disabilities” is not necessarily consistent with the principle of the CRPD.

We would like to quote here at some length from the specific text of the law. Needless to say, the
CRPD gives its definition in Article 1: “Persons with disabilities include those who have long-term
physical, mental, intellectual or sensory impairments which in interaction with various barriers may
hinder their full and effective participation in society on an equal basis with others.”

On the other hand, Article 2 of Japan’s Basic Act for Persons with Disabilities (last amended in
2011) provides that: “"Person with a disability" refers to a person with a physical disability, a person
with an intellectual disability, a person with a mental disability (including developmental
disabilities), and other persons with disabilities affecting the functions of the body or mind, and who
are in a state of facing substantial limitations in their continuous daily life or social life because of a
disability and social barriers. "Social barriers" refers to items, institutions, practices, ideas, and
other things in society that stand as obstacles against persons with disabilities engaging in their
daily life or social life.” The Act for Eliminating Discrimination against Persons with Disabilities
(enforced in 2016) also gives a similar definition.

In contrast, the Law for Employment Promotion of Persons with Disabilities (last amended in
2015) provides in Article 2 that “person with a disability refers to “a person with a physical disability,
a person with an intellectual disability, a person with a mental disability (including developmental
disabilities), and other persons with disabilities affecting the functions of the body or mind, and who
are in a state of facing substantial limitations for a long period of time in their vocational life or have
substantial difficulties in maintaining their vocational life,” and unlike the Basic Act for Persons
with Disabilities, there is no description of social barriers. Also, Article 4 of the Comprehensive
Support Act for Persons with Disabilities (last amended in 2016) provides that “’persons with
disabilities” means the persons with physical disabilities prescribed in the Act for the Welfare of
Persons with Physical Disabilities, the persons aged 18 and over among persons with intellectual
disabilities prescribed in the Act for the Welfare of Persons with Intellectual Disabilities, and
persons aged 18 and over among persons with mental disorders prescribed in the Act for the Mental
Health and Welfare of the Persons with Mental Disorders (including persons with developmental

disorders prescribed in the Act on Support for Persons with Developmental Disabilities, and

4

-17-



excluding persons with intellectual disabilities prescribed in the Act for the Welfare of Persons with
Intellectual Disabilities) and persons aged 18 and over who have sickness without established
treatment or other specific sickness and whose disability level as prescribed by the Cabinet Order is
around the degree specified by the Minister of Health, Labour and Welfare.”

When those mentioned above are compared, it shows that in the domestic employment policies, the
definition in the Basic Act for Persons with Disabilities and the Act for Eliminating Discrimination
against Persons with Disabilities is made based on the “social model” which is the principle of the
CRPD; while with the individual laws such as the Law for Employment Promotion of Persons with
Disabilities and the Comprehensive Support Act for Persons with Disabilities, the definition is made
in accordance with the idea of the traditional “medical model.” For that reason, persons covered in
the calculation of the employment rate are in principle limited to the holders of a disability
certificate and, with respect to disability support, the classification to distinguish between service
users of Type-A programmes and Type-B programmes is judged, based on the “characteristics of
disabilities and physical and mental status.”

By reason of these underlying issues, the provision of reasonable accommodation or necessary
support has neither been sufficiently available nor reflected in policies. As symbolized by the system
of double-counting in calculating the actual employment rate, the Government, instead of providing
necessary support to promote employment of persons with severe disabilities, has fallen into the idea
of numerically calculating one person as two persons in order to increase the actual employment

rate.

(2) To view the issue in terms of decent work

Secondly, we would like to request for the further in-depth deliberation on the “issue of quality of
employment,” which is also mentioned in the last Report. Decent Work, as cited from the ILO in
Japan’s homepage, means as follows: “the basic principle is that a person has a work to do, to begin
with, and it is the work in which rights, social security and social dialogue are secured, freedom and
equality are guaranteed, and lifestyle of working people is stabilized; that is, the productive work
that enables a person to maintain human dignity.” This is the goal (of Decent Work) that should also
be guaranteed to persons with disabilities in the same way.

As we have repeatedly pointed out in the past, however, that although Japan has achieved, under
its employment policies for persons with disabilities, a certain increase in the actual employment
rate, the quality of employment is not sufficient in itself by any means. In other words, improvement
in the “quality of employment” is indispensable to the realization of Decent Work. We describe below
some of the issues that are actually taking place in Japan, so as to help further deepen the

Committee’s understanding on this issue.

(D The actual situation of persons with disabilities in open employment
Ms. Yukiko Yamaguchi is a person with a visual disability and works as a teacher at Okayama
College. She was removed from her teaching position by the college on the ground that she “lacks the

ability to teach,” and was given a notice to also leave the assigned laboratory. Currently, a trial is
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held to argue over the rights and wrongs of the action of the college.

What is questioned in the trial is whether working as a teacher is recognized as the right of Ms.
Yamaguchi who has a disability, or how should the barriers due to a disability that arise in
conducting classes be regarded. In the first and second trial, the court pointed out that barriers due
to a disability were not a measure of “ability as a teacher,” but that, rather, the college lacked in (the
provision of) reasonable accommodation. Ms. Yamaguchi won the trial.

What became evident in this trial is that, even though the obligation to provide reasonable
accommodation is stipulated in the Law for Employment Promotion of Persons with Disabilities, it is
difficult to say that, as demonstrated in this case, reasonable accommodation is indeed provided at
the actual workplace. What is more, if the person with a disability does not bring the matter to court
by him/herself and fight, it is not possible at all to prove the injustice or defend his/her rights.

This is but one example, but there are not a few cases like this where reasonable accommodation is
not provided. While it is necessary to monitor the system’s operations as the JTUC-RENGO points

out, the mechanism to check the reality of the workplace, such as in this case, has not been created.

@The actual situation of providers of Type-A programmes

Next, with regard to Type-A programmes under the SPCW. The NUWCW has pointed out that,
as more and more for-profit enterprises enter into Type-A programmes, many problems have
oceurred, including “exceptional measures to reduce the minimum wage” and the increase in the
number of counselling cases related to employment. Since the last submission of our remarks, a
series of closures and mass dismissals at providers of Type-A programmes has continued
nationwide, creating a serious social problem. The number of dismissals was larger than 200 at
some providers (), resulting in an unprecedented dismissal issue.

The principal factor responsible for this issue is that the Ministry of Health, Labour and
Welfare opened the way for for-profit enterprises to enter the market and has expanded the
number of the providers of Type-A programmes by introducing the principle of competition. In
2016, providers managed by for-profit enterprises accounted for 57.3%, and, as a result, there
has been an increase in the number of providers who, with a view to obtain benefits from the
government, are called the “wicked Type-A.” Moreover, easy business plan and business
expansion have resulted in bankruptcies and mass dismissals.

The NUWCW pointed out in the 2015 remarks as follows: “There is an increasing tendency
among some providers of Type-A programmes under Support Programme for Continuation of
Work to deviate from the original purposes and establish a for-profit business with an aim to
obtain benefits from the government. Moreover, “exceptional measures to reduce the minimum
wage” under the Minimum Wage Act are used beyond necessity, resulting in the fixation of
minimum wages of persons with disabilities. At the same time, providers who conscientiously
operate business fail to assign required number of staff due to financial difficulties or face
difficulty in securing better, stable jobs by their own efforts. Not much progress, therefore, has
been observed for users in terms of wage increase or transition to open employment.” This issue

has become more serious and surfaced in the worst form. Since April 2017, the Ministry of
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Health, Labour and Welfare has requested the providers to improve management, but the
reality is that the Ministry has not even conducted sufficient investigation.

Along with this, “exceptional measures to reduce the minimum wage” is another issue. As
persons with disabilities are covered under Special Provisions for the Reduction of Minimum
Wages in Article 7 of the Minimum Wage Act, the actual situation is that some providers of
Type-A programmes abuse this provision as a loophole to be spared of the minimum wage
payment.

These issues are not caused simply by attitudes of individual providers, but rather there is an
institutional problem in the background. The Type-A programmes under the Comprehensive
Support Act for Persons with Disabilities are regarded as a public project whose purpose is not
to make profit. Radical re-examination is needed of the policy under which the Government has,
so to speak, guided for-profit businesses and promoted their entry into the market, and this is

the measure necessary for providers of Type-A programmes to play their primary roles.

@Actual situation of service users of Type-B programmes
We have in the past repeatedly pointed out the issues regarding actual situation and needed
improvement of Type-B programmes under the Support Programme for Continuation of Work.
In our 2016 “Observations and remarks,” the status of providers of Type-B programmes in
Japan’s employment policy was defined as follows: they are “primarily “workplaces,” and, with it

»nn

as a basis, have a function of “vocational rehabilitation.” The employment of persons with
disabilities in Japan is characterized by the fact that, among employment support programmes,
there is an overwhelmingly large number of service users of Type-B programmes (28,637 service
users of Support Programme for Transition to Employment, 46,446 service users of Type-A
programmes and 193,508 service users of Type-B programmes’ data from the Labour Policy
Council’s Subcommittee on Employment of Persons with Disabilities), and Type-B programmes
occupy an irreplaceable position for persons with disabilities as a place to work, earn income and
make a living. Needless to say, it is important to make the transition from Type-B programmes
to Type-A programmes, Support Programme for Transition to Employment, and open
employment, but for those persons with disabilities who, in the process of transition, use the
service of Type-B programmes to make a living, they need their rights as workers protected, as
well as wages that enable them to live an economically independent life.

With regard to service users of Type-B programmes, when a comparison is made between the
amount of wages (labour charges) and public assistance, there is a disparity of ¥109,962 (2014).
Given such reality, the policy should in the first place put emphasis on the income security for
service users of Type-B programmes. To this end, it is necessary to review the policy so that
Type-B programmes are given a status of a labour policy measure, labour laws are applied (as its
result), and the system of employment with social support, linked to income security, is

introduced.

(3)The issue of the quantity and employment rate
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Lastly, we would like to mention the issue of the quantity of employment of persons with
disabilities and the employment rate. It is true that both the actual employment rate and the
number of persons in employment have increased, but at the same time, as the JTUC-RENGO
points out, 48.8 per cent companies have not attained the statutory employment rate, and 58.9
per cent of them have not employed even one person with disabilities. This demonstrates that,
even the overall actual employment rate has increased, there is an aspect in society that makes
employment opportunities for persons with disabilities difficult to expand. That is because there
are issues of quality of employment, such as wages, employment status, and reasonable
accommodation. As we said before and we repeat it here, to further improve the actual
employment rate, the enhancement of the quality (of employment) is the priority issue.

Then there is the issue of double-counting system. We have repeatedly raised this issue in our
past remarks. Counting one employed person as two persons or one employed person as 0.5
person not only lacks statistical accuracy but it constitutes a human rights issue. In the case of a
person with a mental disability, when he/she works less than 30 hours a week, he/she was
counted as 0.5 person until now, but as employment of persons with a mental disability became
obligatory as of April 2018, a specific measure has been introduced to count him/her as one
person, for a period of five years. The principle of counting one person (who works less than 30
hours a week) as 0.5 person, however, has not changed. There will be no progress in the
measures for persons with disabilities if a person with disabilities is not recognized as an
individual with his/her own personality and the status is not clearly defined in disability policies.
We would like to urge the Committee of Experts to fully discuss this matter as well.
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Ministries check disability employment rates as government investigates allegations they -were. |
miscalculated for over 40 years -
Kyodo 04 SEP 2018
Aug 17, 2018

The land and internal affairs ministries admitted Friday they may have padded their employment
rates of people with disabilities, following the launch of a government investigation into the matter.
Nearly 10 ministries are suspected of having inflated their figures routinely for over 40 years. The
revelation is likely to spark criticism of the government given that it has long called on the private

sector to hire more people with disabilities.

Ministries and agencies are believed to have misrepresented the rates by including in their head
counts personnel with relatively mild disabilities who do not carry disability certificates. Officials at
the land and internal affairs ministries have said that people without the disability certificates may

have been included in the calculations.

The true hiring rates across the ministries are now expected to be less than 1 percent — far lower
than the government target of 2.5 percent for its own hiring, and below half of the publicly

announced rates. They are also likely to be significantly lower than the goal set for the private sector.

In order for public institutions to act as a role model for the private sector, their target hiring rate
is set higher, at 2.5 percent of total employees, while that of businesses is 2.2 percent. If a company
with more than 100 employees fails to reach the target rate of 2.2 percent, a fine of ¥50,000 ($451)
per employee per month is charged and in some cases its name is disclosed. The labor ministry,
which oversees the system, is currently considering lowing the size threshold to begin fining

companies with more than 50 employees.

The alleged miscounting of disabled personnel at the ministries is said to date back to 1976, when
employment of people with disabilities became mandatory. A law promoting the employment of
people with disabilities requires the central and local governments and businesses to hire, in
principle, people with physical disability or mental disability certificates, as well as those with

intellectual disabilities.

The Ministry of Land, Infrastructure, Transport and Tourism has said it is checking the exact
number of personnel with disabilities and will notify the labor ministry as soon as possible. The
Ministry of Internal Affairs and Communications is also looking into its past practices, but an official
said it may be difficult to confirm all the cases as some people may not have reported their disability

status when they were hired.

The labor, environment and industry ministries said that they are also currently checking their
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reported data, while the agricultural ministry said its figures may have been inflated by mistake.
The National Police Agency said it found no misrepresentation after checking the data it reported on

June 1 last year.

The labor ministry requires government agencies to report employment rates of staff with
disabilities as of June 1 every year. But there is no system to check whether the figure is true or not.
In June the ministry began investigating ministries and agencies over the allegedly routine practice,
after receiving several inquiries since April about how to calculate the employment rates of disabled

people, according to government sources.

“It is a big problem if the government has carried out the designation of people with disabilities
arbitrarily,” said Katsunori Fujii, the chief of the Japan Council on Disability. “If it has covered

things up for over 40 years, it means the check-and-balance system was not functioning.”

As of June 1, 2017, about 6,900 people with disabilities were said to be hired by 33 national
administrative agencies, or 2.49 percent of their total head count on average, achieving the then

target of 2.3 percent.

Meanwhile, about 496,000 people with disabilities were working in private companies — an
average of 1.97 percent of their total employees — as of June last year. Both figures were record
highs.It is thought that the suspected practice of padding the employment rates for central
government may be because of hiring difficulties stemming from factors such as long working hours

and unexpected assignments such as preparing for Diet sessions.
Akira Nagatsuma, acting head of the leading opposition Constitutional Democratic Party of Japan

and also a former labor minister, called for deliberations at the Diet, saying, “This is a typical

example of being easy on one’s fellows while being hard on the private sector. It’s outrageous.”
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