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international Labour Office
Bureau international du Travall
Oficina Internacional del Trabajo

Route des Mariflons 4
CH-1211 Genave 22

Tél. direct:
Fax direct:
E-mail:

ret. ACD 19-2-1-35
Votre réf.:

Dear Sir,

sy, ER12)
AN
iy
International Labour Office

Bureau internationat du Travail
Oficing Internacional del Trabajo

The Minister of Foreign Affairs
2-2-1, Kasumigaseki '
Chiyoda-Ku

JP-TOKYO, 100-8919

Japon

29 ADUT 2016

Please find attached a copy of a communication dated 8 February 2016 from the Zensekiyu
Showa - Shell Labour Union (ZSSLU), submitting observations on the application by Japan of the
Equal Remuneration Convention, 1951 (No. 100).

In accordance with established practice, these observations, as well as any comments that the
Government of Japan may wish to make on the matters raised therein, will be brought to the
attention of the Committee of Experts on the Application of Conventions and Recommendations at
its next session (November — December 2016).

Tél. central: +41 2279961 11

Fax central: +41 22 798 B6 85

- Yours faithfully
For the Director-General:

S
N
Corinne Vargha

Director of the International Labour .
Standards Department

E-mail: ilo@ilo.org Site internet: www.ilc.org




ZENSERIVY SHOWA-SHELEL EABOR UNION S o;
Baiba Froatier Bullding, 2-5-2.Datba Mitiateke, Tokyo 186-00¢1 Japan .
Tel&Fax: 81-3-5531-584¢  E-Mall rensekiyu-ghowasheli@nifty.com

February 8, 2016

My.Guy Ryder

Director-General, Received
International Labour Organization 12 FER 206
NORMES

We are pleased to present an additional report to you based on the
Observation (CEACR) - adopted 2014, published 104t ILO session (2015), as a
representative of mentioned five groups.

We strongly require your continuous efforts to minimize the wage difference
between male and female workers in Japan.
We greatly appreciate your support to the workers’ rights in Japan.

Yours sincerely,

For
Zensekiyu Showa Shell Labor Union
Union Pay Equity
Women'’s Union for Workers of Trading Company
Equality Action 21
Pay Equity Consulting Office

TAKI Hideki
Chairperson, Zensekiyu Showa-Shell labor union.




Mr.Guy Ryder
Director-General, .
International Labour Organisation

February 2016
Zensekiyu Showa Shell Labor Union
Union Pay Equity
Women’s Union for Workers of Trading Company
Bquality Action 21
Pay Equity Consulting Office

Report on the situation in Japan regafding the application
of the Equal Remuneration Convention, 1951 (No.100)

The Japanese Government submitted its 2013 Regular Report on Convention No. 100 (for
period June 1, 2011 to May 31, 2013). This Report includes the reports on the conclusions
of the Committee of Experts on the Application of Conventions and Recommendations, as
well as the recommendations confirmed at the Governing Body on our representations
‘made under Article 24 of the Constitution of the ILO. _

Since our report on the 3 gender wage discrimination cases in the documents addressed
to the Director-General dated October 22, 2012, there has been 3 further court
judgments: the Hiroshima Appeals Court judgment on the Chugoku Electric Power Co.,
cage (July 18, 2013; became final in March 2015 with the Supreme Court decision), the
Tokyo District Court judgment on the Fuji Star case July 18, 20 14), and the Kanazawa
District Court judgment on the Towa Engineering Co., case (March 28, 2015). These
judicial decisions do not come even close to what should have been orders to eliminate
wage discrimination based on the principles of the Convention No. 100 incorporated in
the domestic legal order. The Government meanwhile has indicated that it will revise the
Act for Securing the Proper Operation of Worker Dispatching Undertakings and
Improved Working Conditions for Dispatched Workers (hereinafter, the Dispatched
Workers Act), adopt the Act on Equal Pay for Work of Equal Work, and prepare
legislation to establish the principle of equal pay for work of equal work for non-regular
workers in the next 3 years. But it has not been confirmed that these laws would be in
line with the Convention. This report would provide additional information on the
developments since our last report.

1. The Bstablished Rules of Interpretations on Section 4 of the Labor Standards
Act Published in December 2012

The 2013 Regular Report of Japan states that the Government revised its notice to clarify
the interpretation of section 4 of the Labor Standards Act in December 2012. This change

in the Established Rules of Interpretation is also included in the Seventh and Eighth
1




Periodic Report of Japan submitted to  the Committee on the Elimination of
Discrimination against Women in September 2014. ,

This notice, however, states for example, that “paying family allowance to male workers
regardless of the income of the wives, but not paying these allowances to female workers
whose hushands’ income exceed a certain amount is a violation of section 4 of the Labor
Standards Act. Sétting a separate standard for promotion for men and women (for
example, setting a separate standard for men and women regarding the number of years
in service, leading to wage disparities) is a violation of section 4.”

The notice merely reclarifies that under section 4 of the Labor Standards Act,
administrative authorities would be engaged only when there is a clear direct
discrimination, As long as the difference in the kinds of jobs or duties are considered
reasonable reasons for the wage disparities, the notice comes nowhere near to improving
the situation of wages in cases in which the employers cannot prove that the disparities
are reasonable, using gender-neutral job appraisals, Further, the local labor standarc_is
authorities are not made aware of the notice.

We tried to find out about the contents of this notice, and ultimately made an application
for disclosure of information. The Ministry of Health, Labor and Welfare, taking the
position that the information in question was not “confidential,” presented the notice
document by fax, claiming that it was not a disclosure based on the application. But even
today, the members of the public cannot access the document by searching on the internet.
I visited the Tokyo Labor Office on November 26, 2014 to make requests on several issues,
and at the time the Labor Standards Inspectorate staff responded that they did not know
about the notice, and that they had never provided guidance based on the notice.

The additional notice on interpretations indicates only cases of apparently clear
discrimination on the sole direct grounds of the worker being a woman, and does not show
any progress from the past interpretation at the time of the legislation. It would not lead
to elimination of unreasonable wage dispérities between different jobs through
gender-neutral and objective job appraisals. It would also not improve situations in which
clements or standards in the personnel appraisals or employment categories create
gender disparities, and no other reasonable grounds other than gender can be found. It
also would not place a duty to eliminate treatments that could be determined essentially
gender discriminatory, such as those placing women, who have family responsibilities, at
a disadvantage.

As the CEACR points out, section 4 of the Labor Standards Act does not call for the
elimination of wage discrimination based on standards of gender-neutral and objective
job appraisals as required under the Convention No. 100. Tt is completely ineffective in
eliminating the wage discrepancy based on the employment categories (in track-based
career systems and categories by forms of employment) that segregate men and women in
the workplace.

This is why the wage discrepancy between men and women in Japan takes so long to
Narrow.



2. Analysis of the Factors Contributing to the Wage Discrepancy between Men
and Women

The Japanese Government states that the difference in the number of years in service is a
factor behind the wage discrepancy between men and women, but this is not an accurate
analysis.
Danjo no Chingin Kakusa Kaishou e no Sujmichi: Toukeiteki Sabetsu no Keizaiteki
Fugouri no Rironteki Jisshouteki Konkyo (A Way to Resolve the Gender Inequality in
Wage: Economic irrationality of statistical discrimination, Nihon Roudou Kenkyu Zasshi,
May Issue, 2008) indicates the following.
i. Job classifications have a 34% impact in eliminating wage discrepancy between men
and women, while lengths of service have 18% impact.
ii. A breakdown of the components of wage discrepancy between men and women shows
that the difference in forms of employment comprises 31.3%, while the gender wage
discrepancy among full-time regular workers comprises a larger proportion at 55.1%.
tit. A breakdown of the components in gender discrepancy in the average length of
service shows that the difference in forms of employment comprises 56.1%, while the
difference in length of service between male and female full-time regular workers
comprises 40.7%. This means that 13% of the wage discrepancy between male and
female regular workers can be explained by difference in the length of service, but the
remaining 87% is due to difference in opportunities for promotion, and wage premium
for seniority. 31% of the wage discrepancy between men and women due to difference in
forms of employment can be explained by difference in length of service.
iv. To solve the wage discrepancy between men.and women, it is important to solve the
discrepancy within the full-time regular workers that comprises 55% of the
discrepancy as a whole. The discrepancy can hardly be explained by the difference in
the length of service between men and women, as the main factors are difference in
opportunities for promotion and wage premium for seniority. The track-based career
system, as well as gender biases in the determination of assessments and performance
evaluations are the direct reasons for this. The statistical discrimination against
women (the inequality in the opportunities for employment and promotion, grounds for
adopting the career-track system) is at the bottom of this, and the economic
irrationality needs to be resolved.
v. The wage discrepancy due to the difference in the forms of employment between men
and women explains 31% of the wage discrepancy between men and women, and this
discrepancy must be eliminated. This means that the difference in the hourly wages
between regular and non-regular workers must be improved. The difference in the
choice of full-time and part-time workers should not place women at a disadvantage,
and an economically rational solution is needed. Also the inequality of employment
opportunities between men and women in regular employment (re-employment as
regular workers of those who left the labor market such as for childcare, the

improvement of structural factors in which women’s choice of shorter working hours is
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inevitably linked to non-regular employment) must be eliminated. Equal opportunities
for men and women in regular and non-regular employment, expansion of regular
part-time workers, and equal treatment of full and part-time regular and non-regular
workers must proceed simultaneously.
3. Gender Discrimination Using Personnel Appraisals and Employment
Management Categories
(1) Labor inspections based on section 4 of the Labor Standards Act is utterly ineffective
in addressing discrimination using personnel appraisals and employment management
categories. Determination of wages using personnel appraisals and employment
management categories are bagically within the scope of free discretion of the companies,
but in Japan, there is a tendency to grant a wide scope of discretion to the companies.
This is based on the idea that wage is an indivisible part of the organization of the labor
structure that is achieved through the recruitment, hiring, assignment and promotion of
workers, and as long as the Japanese employment practices are based on granting
comprehensive rights to the employers to dispose of labor matters, determination of
wages will also be affected by it. Because of this idea, except for situations when
discrimination on grounds of sex in recruitment, hiring, assignment and promotion is
prdhibited, the courts have held that the wage discrepancy between men and women, as a
result of women working for less number of years in general or having family
responsibilities, was reasonable. And even after the Equal Employment Opportunity Act
prohibited gender discrimination in all stages of employment, the courts have not
changed their positions of granting companies a broad scope of discretion, and found
unlawful gender discrimination only when it was considered significantly unreasonable
despite the broad scope of disceretion.

(2) Because of this, there is a tendency not to find the discriminatory treatment using
personnel appraisals and employment management categories unlawful, even when the
issue is about wage discrepancy between male and female regular workers. This is also
indicated in the records of a discussion of judges organized by the Supreme Court
{(October 1998). The contents of the discussions are as follows.

“In determining whether the wage discrepancy between men and women amounts o
gender diserimination in a concrete case, normally, comparisons are often conducted
between the person in question and a male worker, who started working in the same year
she did, who has the same educational background, and who is of the same age as she is.
What circumstances should be considered in the comparison, is difficult to say in general,
as each case has its own different circumstances, but there is a general understanding
that the following elements can be considered:
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i. whether the terms “men (male),”women (female)” are explicitly mentioned in the
wage scheme that is creating the wage discrepancy in question,
i, whether the wages in the company in question is based on seniority in its nature, or
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“on the value of the job (f it is the former, it is easier to argue that women should be
treated the same as men according to seniority, regardless of the actual work she is
performing),

ili. whether the male worker and female worker have been hired using the same
standards and procedures,

iv. whether the male worker and female worker are doing the same work,

v. whether there are any significant discrepancies in treatment of male and female
workers in the company in question, taken as a whole, In relation to this point, there
were views that the so-called group observation method could also be used in gender
discrimination cases.”

(3) The framework for determination summarized by the Supreme Court above is based

on the following idea.
1) determination of wages is based on the autonomy of labor and management
2) determination of wages based on assignment of work and personnel appraisals is
within the disceretion of the companies
3) for the determination of wages to be unlawful gender discrimination, it should be
discriminatory beyond the scope of the company’s discretion.
The framework would restrict the application of section 4 of the Labor Standards Act
as much as possible, so as to strictly maintain the position that wages determined by
the employers cannot be found unlawful unless it can be clearly determined that if is
discrimination “solely” on the grounds of the worker heing a woman. And as long as the
standards and procedures for hiring are different, the wages of men and women are not
comparable (and therefore not discriminatory how ever large the discrepancy may be),
and when the work content is different, the wage discrepancy between men and women
cannot be held unlawful (even by using the job appraisal based on Convention No. 100).
The position moreover clearly indicates that unless there is a significant difference in
treatment between men and women, it would not be gender discrimination, even when
there is a wage discrepancy. It is clear to anyone that this framework for determining
whether there is discrimination or not shares the same basis as the above
interpretation by the labor authorities regarding section 4 of the Labor Standards Act.

(4) The above framework is way behind the times when seen from what is required to
ensure gender equality in treatment including wages, that has been confirmed by the
Conventions No, 100, 111, and 156 as well as the Convention on the Elimination of All
Forms of Discrimination against Women. Nevertheless, the courts continue to dismiss the
claims from women for remedies for diserimination, using the above framework.

4. Recent Judgments on Gender Wage Discrimination Cases

(1) Hiroshima Appeals Court judgment on the Chugoku Electric Power Case (July 18, '
2013)




1) Although the court in this case admitted that there was a considerable discrepancy in
the grading of men and women, and most of the wages of female employees were below
those of male employees under the job performance grade scheme, it held that these
'discrepancies were not due to gender discrimination for the following reasons,

1. A promotion to a higher grade in the job classification is determined by personnel

appraisals (performance appraisals, potential appraisals). There are no rules in the

company’s grading scheme or the criteria in the appraisals that provide for different

treatment of male and femsale emplovees. There are mechanisms to maintain the

objectivity of the appraisals. The appraisal criteria are formulated and published;
women are appointed as appraisers; training is provided for appraisers; in conducting
appraisals, the appraisals of the first appraisers would be examined by a second
appraiser, and feedback given to the appraised worker.

il. Regarding comparison between male and female workers, even among male workers
some are promoted earlier, others are promoted later, and there are wage discrepancies,

There is no indication that men and women form clearly separate strata.

iii. The above discrepancies between men and women were created, partly because
there was a tendency among female emplovees to hesitate being promoted to

management positions, and many women were voluntarily leaving work, The former
protection clauses for female workers, which were still in effect until Marvch 1999, also

may have had an effect.

iv. Personnel appraisals were conducted according to the criteria, by more than one

appraiser, feedback provided to the appraised individual, and were therefore

appropriately conducted, and its outcomes should be considered trustworthy. The

plaintiff claims that the appraisals were arbitrary for the reasons of her being a woman,
but there has been no proof to confirm her point.

v. It can be understood that companies would place emphasis on the ability and
achievements in creating a sense of unity or improvement of teamwork in its potentials
appraisals. And the focus on the “challenge” section in the appraisals for the grade of
chief was “whether the worker addressed the work with the awareness of the issues of
the workplace as a whole.” The requirements in the “responsibility/cooperation” section
for the chief 1st grade was to “contribute to the improvement of teamwork by paying
attention to the situation of the workplace as a whole, and actively cooperating with
and providing guidance to other members.” In the potentials appraisal for chief 1st -
grade, a worker was required to have the ability “to improve cooperative 1'elatioﬁships,”
namely, “the ability to be aware of the effective management of the workplace as a
whole, and to maintain and improve necessary cooperative relationships” which
involved “to pay attention to the flow of the workplace as a whole, to support and
cooperate voluntarily with members, to assist superiors, to be the center of exchanges
of views among members, promote communication among members and to improve the
sense of unity and solidarity in the workplace.” For management 3 grade, a worker
was reciuired to have the ability to “lead,” namely “the ability to accurately know the

situation regarding all businesses under the individual’s responsibility at all times,
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and to have in command and lead subordinates to enable them to maximize their
abilities towards achieving the targets of the organizations” which involves “being able
to understand the organizational targets, manage the progress and outcomes of all the
businesses under the individual’s responsibility, to take measures to address situations
as necessary, to promote communication within the workplace and to vitalize the
workplace as a whole.” According to these criteria, the company was locking for
abilities and outcomes regarding the sense of unity in the workplace as well as
improvement of teamwork in employees who wanted to become chief 1% grade or
management 3¢ grade, and not just individual outcomes. The plaintiff received high
appraisals for her performance outcomes. Meanwhile, she was critically appraised in
her ability to improve cooperative relations and to lead. It can be properly understood
that the plaintiff did not have the abilities or outcomes regarding the sense of unity in
the workplace or teamwork improvement that is required in employees who want to be
chief 1¢t grade or management 3 grade,

vi. The reason why the job grade of the plaintiff remained at chief 2 grade until
September 2012 and that she has not been promoted to management 3™ grade, and as
a result her job grade and wages were lower in comparison with her male colleagues
who joined the company in the same year as she did and has the same educational
background, was nothing other than that she did not have the abilities or outcomes

that is required of chief 1% grade or management 34 grade in the personnel appraisals.
No facts have been found to suggest that there was gender discrimination against the
plaintiff in her promotion or the personnel appraisals.

2) The case was appealed to the Supreme Court, and an expert opinion was submitted
from the statistical viewpoint that the probability of existence of separation between men
and women of the level recognized in the case would be infinitesimally close fo zero without
gender-based discrimination. Another expert opinion from a researcher on employment
discrimination laws in the United States stated that, “there is no other alternative but to
conclude that decisions made by the employer regarding treatment of the plaintiff were
totally based on discrimination.” However the Supreme Court dismissed the appeal in March
2015 and the Appeals Court judgment became final. The decision of the Supreme Court
minimizes the possibility of arguing that the wage discrepancy between men and women
created by the job grading system using personnel appraisals as subsystem is gender
discrimination.

3) The judgment denies that the situation regarding grading and wage is gender
discrimination, as those are not formed in clear separate strata for men and women. Yet this
is hased on groundless intuition of the judges, as it has been statistically explained that the
situation could not have happened unless it was on the grounds of the female workers being
women, The Court has also held that the discrepancy is partly due to the protective clauses
for women as well as the reluctance of female workers to be promoted to management

positions, but these circumstances do not explain the actual situation. Further, the Court
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insists that the grading and wages of the worker in question is lower than her male colleagueé
due to the result of the personnel appraisal system, which, they considered, was gender
neutral, and also due to her not hafzing the abilities and outcomes to satisfy the requirements
of the appraisals. But if discrepancies between men and women were created which could not
have been possible without gender discrimination, then the conclusion has to be that the
persdnnel appraisal system itself is structured so that the system would be warped by gender,
It has to be said that the judges are dependent on the idea that companies should be granted
a wide scope of discretion regarding personnel appraisals and the grading and wages based on,
them. They have abandoned the efforts to seck whether discrepancies are due to

unreasonable gender discrimination.

(2) Tokyo District Court judgment on the Fuji Star case (July 18, 2014)

1) In a case in which there were discrepancies in the basic salaly, job performance pay,

executive allowance, family allowance, housing allowance, and lump sum between sales jobs,

which were male jobs and planning (design) jobs, which were women’s jobs, the court found

that there was discrimination in the family, housing and executive allowances but not in the

basic salary and performance related pay for the following reasons.
1. Matters such as what to emphasize to provide incentives to employees is a matter of
management decisions of a company, and the determination itself of wages based on a
policy to provide incentive to certain jobs should not be considered unlawful, unless it
can be found to be unjust discrimination that is unreasonable even considering the
difference in jobs. If so, in the case in question, it is necessary to determine whether the
above discrepancy is an unjust discrimination that is unreasonable beyond the
difference in jobs, after comparing and examining the specifics of the work that the
employees in the sales and planning jobs engage in, on the basis of the specific business
of the company.
ii. (The expert opinion based on a job evaluation submitted by the plaintiff) categorized
the jobs within the company into sales, designer and grader jobs, selectedl’Y job items
each based on the contents of the work involved, and divided the items in further
detailed sub-items for each of the elements, such as “knowledge, skills,” “burden,’;
“responsibilities” and “work environment.” The jobs were evaluated in 3 or 4 stages,
and the results were used to calculate the evaluation points for each job item. The
result was that there were almost no differences in the job evaluation points of sales,
designer and grader jobs. The method of the above job evaluation itself has a degree of
reasonableness, as it breaks down the work of each job, evaluates the required abilities,
responsibilities and other elements and adds them up.
ili. The method of selecting the job items and evaluation may in some cases lead to
results that are not necessarily appropriate to the situation. Seen from the business of
the company as noted above, it is difficult to say that the results of the job evaluation of
the designer and grader jobs showing that they were almost the same (or rather the
designer and grader jobs were evaluated slightly higher than the sales job) reflect the
actual situation. Questions remain whether the selection and evaluation of the job
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items of each of the jobs in the expert opinion were appropriate from the perspective of
job evaluation at the company. Therefore, the discrepancy in wages and other matters
between sales and planning jobs at the company cannot be found to be unjust
discrimination that is unreasonable beyond the difference in jobs on the basis of the
expert opinion. '

2) The question in this case was whether the wage discrepancy between jobs was gender
discrimination, and the Labor Standard Inspection Office did not issue any guidance for
correction under section 4 of the Labor Standards Act, determining that the discrepancy
was due to difference in the kinds of jobs. In the court proceedings, the plaintiff argued
that the wage (including basic salary, job performance pay, bonus) discrepancy between
the male sales job and female planning job (designer, pattern maker, grader) was gender
discrimination that could not be reasonably explained by difference in the work, based on
the gender-neutral objective job evaluation as required by Convention No, 100. The
results of the job evaluation are as follows.

3) The fact that the court recognized the possibility of narrowing the discrepancy in
treatment between jobs through job evaluation can be seen as positive, however, it also
determined that the employer had the discretion to determine how to distribute wages
between sales and planning jobs, and that the discrepancy would not be unlawful unless
it is unjust discrimination that is unreasonable beyond the difference in jobs, This is
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problematic, as it sees the discretion or the freedom of companies to determine wages as a
higher norm than section 4 of the Labor Standards Act. Moreover, other problems have
been pointed out regarding this judgment such as that it does not state clearly why it
considered that there were “questions” in the job evaluation conducted by the plaintiffs’
side, and that it places the burden of proof regarding the equivalence or equal value of the
jobs on the plaintiffs.

4) At the appeals level, the arguments focused on the discriminatory nature of the basic
salary and lump sum payments of sales and planning jobs. The case reached a settlement
in February 2015, on the basis of the recognition that there was gender discrimination in
the basic salary as well as performance pay.

(3) Kanazawa District Court Judgment on the Towa Industries Case (March 26, 2015)

1) The plaintiff joined the company in April 1987, and was assigned to the architectural
design job in October 1990. In December 2001, she became a qualified architect 27 class
- and worked as an architectural designer. She asked to be treated as such and received
55,000 yen in technical allowance. The company, however, introduced the career-track
system in 2002, and placed the male employees in the integrated track and female
employees in the clerical track. The plaintiff was placed in the clerical track, and was no
longer paid the technical allowance. The plaintiff repeatedly asked to be treated as an
integrated track worker, but the executives told her that she could leave the company, if
she did not like it. Therefore, before reaching the retivement age of 60, in November 2011,
she brought her case to court claiming that the wage discrepancy including basic salary,
performance pay and other allowances between men and women was unjust gender
discrimination.

2) The Kanazawa District Court issued the following judgment in March 2015.

i. The court found that it wasg unreasonable and a violation of section 4 of the Labor
Standards Act that a recently recruited male employee would be assigned to the
integrated track job while the plaintiff was assigned to a clerical track job. The court
also considered the notifications within the company, the absence of women in the
integrated tracks, the fact that extremely strict conditions were set for transferring
from one track to the other, and the laék of explanations at the time of the introduction
of the career track system why the plaintiff’'s work could not be treated as an
integrated track job. There was also no trace of the employers having indicated to the
plaintiff about the insufficient performance abilities of the plaintiff or having examined
her performance abilities, even though the company argued that the assignment to
clerical track job was due to her lack of abilities. The court held that the wage scheme
for clervical track was void, and that she should be compensated with the integrated
track wage scheme.

ii. Although the court recognized the discrepancy in the seniority pay in the integrated

track wage scheme in calculating the wage difference that needed to be compensated, it
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found that the probability of the performance grade evaluation claimed by the plaintiff
was too low to be admitted. ‘

iii. The plaintiff argued for compensation covering 10 years of wage discrepancy since
the introduction of the track-based system, but the judgment accepted the company’s
argument of statute of limitations, and recognized only 3 years before the suit. As a
result, it granted impunity to the company’s discrimination.

3) The plaintiff appealed to the Kanazawa Branch of the Nagoya Appeals Court for the
recognition of the diserepancy in perforrﬁance pay and the cancellation of the application
of statute of limitations. The wage and treatment that should be applied to the plaintiff
as a worker who was engaged in the same designing job or one of equal value as the male
employees, are those of “integrated track” jobs that is applied to any male employee. The
reason Kanazawa District Court did not recognize the performance pay discrepancy as
gender discrimination was that even if the plaintiff was assigned to the integrated track
job, it was not cleay at what level her pay grade would be according to the company’s
assessment. The court’s decision places the burden of proof on the workers who are
calling for remedies, while granting impunity to companies that discriminate. This
framework is creating high obstacles in the path towards remedies.

5. Equal Employment Opportunities Act, Labor Contracts Act, Act on

Improvement, etc. of Employment Management for Part-Time Workers (Part-time
Workers Act)

(1) Avticle 7 of the Equal Employment Opportunity Act and the Ministerial Ordinance
stipulate that including the mobility (worker's experience of having been reassigned to a
workplace other than the workplace where the worker had formerly worked) requirement
as an element of employment management category may be indirect discrimination.
According to the Ministry of Health, Labor and Welfare, the determination of whether the
mobility requirement ig indirect discrimination would be made by examining the
reasonableness of the requirement itself. But the reasonableness of the mobility
requirement leading to discrepancy in treatment is not put into question. However, if the
difference in treatment between employment management categories is due to the
difficulties involved in the work because of the mobility or the scope of mobility, the
reasonableness of the employment management categories themselves should be
assessed. Gender-neutral job appraisals should be the means for the assessment. In
Japan, where the gender-role division of work remains entrenched, segregation of men
and women is a logical consequence of setting the mobility requirement. In that case, it is
the reasonableness of the creating discrepancies in wage and treatment through the
mobility requirement that should be questioned, and when the value of the jobs based on
gender-neutral and objective criteria is the same or equivalent, the laws should be able to
require the elimination of the discrepancy between employment management categories

due to the mobility requirement.
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(2) Finding solutions to the various structural problems in the non-regular employment
based on gender has also been left behind in the review of the Labor Contracts Act and
the Part-time Workers Act. Gender discrepancies cannot be eliminated within the
framework that determines the reasonableness of discrepancies in treatment based on
the idea that the existence or scope of personnel rotation scheme determines the level of
difficulty of the work. With the gender composition in employment in Japan, the
determination of whether the difference in jobs or responsibilities can be reasonable
grounds for discrepancies in treatment should be made through job appraisals based on
the Convention No. 100. The same applies to whether the existence or scope of mobility
can be reasonable grounds for discrepancies in treatment, but the Ministry of Health,
Labor and Welfare ignores this issue.

6. The review of the Act for Securing the Proper Operation of Worker Dispatching
Undertakings and Improved Working Conditions for Dispatched Workers
(Dispatched Workers Act) and the Adoption of the Equal Pay Act

(1) The Dispatched Workers Act allowed a form of work, namely dispatched work, for the
purpose of procuring specialized skills that were not developed in the Japanese
employment practices. It also allowed the system of “dispatch through registration,” in
which workers registered at dispatch businesses or agencies to be “dispatched” to where
work was available, for the purpose of-expanding employment opportunities of women,
who wanted to balance work and family, and whom the Equal Employment Opportunity
Act had failed to help. This system, however, resulted in the specialized labor that women
had been engaged in, to be bought cheaply, and in the acceleration of segregation of men
and women. 80 to 90% of those under the system of registration for dispatch is women,
and because the dispatch agencies lacked the conditions or the basis to enable them to
maintain equal negotiating powers in transactions with the companies to which the
workers were “dispatched,” improvement of the status of women in employment came
against a major difficulty. Later, the worker dispatch system was reorganized as a system
for “adjustment of demand and supply of provisional and temporary labor” and
deregulated, such as through the relaxation of restrictions on the period of dispatch, the
change from positive {an exhaustive list of work to which workers may be dispatched) to
negative list (an exhaustive list of work to which workers may not be dispatched). This
deregulation further deepened the conflicts.

(2) In the amendment of 2015, the system becomes a way “to work provisionally or

temporarily” for the dispatch worker and a way “to use labor provisionally or temporarily”

for the companies to which the workers are dispatched. It removed the exemption of 26

si)ecia]ized types of work from restrictions on the period of dispatch. This clearly

indicated that the initial purpose of expanding the eniployment opportunities of women

and allowing dispatch through registrations in specialized work, and thereby improving
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the status of women had failed. Under the new worker dispatch scheme, dispatch workers
were divided into indefinite term and fixed term dispatch workers. “Indefinite term
dispatch workers” could be dispatched for an indefinite period, while “fixed term dispatch
workers” had restrictions as individuals on the period they can be dispatched to achieve a
more stable employment, and at the same time, restrictions were placed on the places of
business on the period of use of digpatch workers to prevent use of dispatch workers on a
permanent basis. Dispatch operators or agencies were all required to have licenses. To
apply for licenses, they were required to provide systematic education and training for
the dispatch workers as well as measures for stabilizing employment. Also dispatch
operators or agencies must disclose the dispatch fees, give consideration to balanced
treatment, and be accountable with a view to achieve balance with the workers employed
by the businesses to which the workers were dispatched, while these businesses were

required to provide information regarding wages with a view to achieve balance,

(8) It is questionable however, how effective the reform would be in eliminating
disparities, The disparities dispatched workers face are based on multiple grounds, such
as gender, whether they are dispatched on a permanent basis or on registration, as well
as disparities between dispatched workers and workers directly hired by the places they
work. For dispatched workers, the Labor Contract Act, that requires the elimination of
unreasonable discrepancies between indefinite and fixed term contract workers may not
be fully functioning. The Equal Pay Act (Act on the Promotion of Policies to Ensure
dmong Others Treatment According to the Work of the Workers) has also been adopted at
the same time as the Dispatch Workers Act amendment, but the Act sets out direction of
policies to promote the improvement of treatment of non-regular workers on the basis of
the principle of equal pay for equal work. It does not ensure any rights of workers, and in
particular, persﬁectives of “appraisals of value of jobs” required by Convention No. 100
cannot be discerned in the Act. The structural issues based on gender in the dispatch
workers system remain unsolved. The polarization of the labor market, namely the
discrepancy and poverty, poses questions on the reasonableness of the economic
distribution system based on the Japanese employment practices, and it is the dispatch
worker system that requires fundamental reforms such as raising the levels of treatment
based on objective and neutral job appraisals of the dispatch contract work.
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We strongly require your continuous efforts to minimize the wage difference
between male and female workers in Japan. '
We greatly appreciate your support to the workers’ rights in Japan.

Yours sincerely,
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Jan 4. 2016
Dear Members of the

Committee on the Elimination of Discrimination against Women

Working Women'’s Network (WWN) “is sending hevewith its shadow report on the

situation of working women in Japan,

The Shadow Report of Working Women’s Network
on the Situation of Working Women

Summary

In Japan, non-regular workers, including part-time workers and fixed-term
contract workers comprise 40% of the workforce, and 70% of those non-regular
workers are women. Further, the Dispatched Workers Act was amended in 2015,
making it possible for companies to use ‘dispatched workers’ indefinitely.

Against this backdrop, the Equal Employment Opportunity Act, the Labor
Standards Act and other laws should provide the legal guarantees for gender
equality. But there are important gaps and omissions in the law, such as those we
point out below, that allow diserimination to continue.

The first is the insufficient prohibition of discrimination including indirect
discrimination. Because the current prohibition of indivect discrimination is limited,
discrimination in wages and promotion persist, ‘in’ the use of performance
evaluations, and in track-based personnel systems.

The latter, as well as the disadvantageous treatments of non-regular workers might
be overcome with the principle of equal pay for work of equal value, however,
despite continued recommendations from the Committee and other international
bodies, there is still no legal provision on the principle. Women continue to suffer
sexual harassment in the workplace as well as “maternity harassment,” in which
women are treated unfairly due to pregnancy and childbirth. The laws provide

insufficient means of redress for the victims.

* WWN was established in 1995 to support the plaintiffs of the Sumitome court cases on
gender wage discrimination. For 20 years since then, we worked to contribute to the
improvement of the status of working women, including conducting interviews with women
in regular and non-regular employment, as well as visiting companies to study the situation
of women in management. WWN has continued to support women bringing cases to court
such as those on wage discrimination, diserimination in promotion, termination of contracts
and sexual harassment., _

Shizuko Koedo, Representative, Tel &Fax +81-(0)6-6968-3670,

Email: kg121@aves.conet.ne jp ,URL! hitp/fwww-net.org
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1. Indirect discrimination

[Concluding Observations (2009) paragraph 22 on the definition of discrimination]

There is no definition of discrimination in line with the Convention in the domestic
laws. The Ministry of Health, Labor and Welfare Ordinance lists three cases, which
are prohibited as indirect discrimination under the Equal Employment Opportunity
Act, but as the list is exhaustive, other cases are not recognized as discrimination.
The amendment of the Equal Employment Opportunity Act in 2013 has been
limited, prohibiting the requirement of “acceptance of transfers” for promotion or
changes in job types, and not just for recruitment and hiring for “main career track
employees.” The problem remains unsolved.

We would like to show the following three cases concerning indirect discrimination.

1) The low evaluation given to women who cannot accept transfers or long working
hours is indirect discrimination

A statistics officer of the Statistics and Information Department of the Ministry of
Health, Labor and Welfare, the Ministry responsible for the implementation of the
Equal Employment Opportunity Act filed suit for discrimination in wages and
promotion in October 2014.

The male staff, who were hired in the same tracks with the same educational
background were being promoted at a higher rate than women. The statistics
section, to which she was assigned, has 31 staff, of which 28 were women. The
statistics officers were performing difficult tasks, yet they were not evaluated
accordingly, and they would not be promoted beyond a certain level.

The plaintiff found that her male colleagues, who can aceept transfers and long

working hours were given higher assessment and were being promoted, while
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women were regarded as having lower abilities, and were given lower assessment,

even when they were performing well. The case is still pending,

2) Indirect discrimination through performance evaluation

The Supreme Court dismissed the gender diserimination case against Chugoku
Electric in March 2015, upholding the Appeals Court judgment dismissing the
plaintiff’s claims. The plaintiff had worked for the company for 30 yvears, and had

aspired to work and be promoted as her male colleagues. The wage difference

according to gendey is given in the graph below.

The low classification given to women is obvious when laid out
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Although it is obvious from the graph that women’s pay is at a lower level than that
of men, the court, while finding that there was a gap in promotion and wages
between men and women, held that it was not gender discrimination for the
following reasons:

*The men and women are not divided into clear strata.

*The female employees’ attitudes towards work, including their reluctance to be
promoted into management positions.

As the graph shows, the majority of women in the company are promoted later than
men. The performance evaluation, on which the pay and promotion is based,

includes many items for evaluation, that are effectively disadvantageous to women,



even though they may not be directly referring to gender. These items for evaluation
are “indirectly discriminatory.” An expert on statistics analyzed the situation, and
submitted a statement pointing out that “the gap did not arise by chance, but
indicates an existence of a notable difference in the ratings of men and women and

in wages.”

Questions that may be raised

1. How is the examination of laws to include the definition of discrimination in the
domestic laws progressing?

2. Performance evaluations used by many companies to determine promotion
include items that may be effectively disadvantageous to women, even when they do

not refer to gender directly. Is this not indirect discrimination?

3) Indirectly discriminatory track-based personnel system

[Concluding Observations (2009) paragraph 45 ]

May larger companies, including trading and financial companies, have introduced
the “track-based personnel system,” consisting of the main career track in which
employees can be promoted to management positions, and the clerical track, in
which employees are excluded from promotion. However, today, 30 years since the
enactment of the Equal Employment Opportunity Act, women comprise only 9.1% of
the main career track (2014, Ministry of Health, Labor and Welfare). The clerical

track consists mostly of women.

Companies using the track-based personnel system (Ministry of Health, Labor and

Welfare

Year No. of companies | Proportion of women in the main
career track

2000 215 2.20%

2003 236 3.10%

2004 180 5.10%

2011 129 5.60%

2014 118 9.10%

Article 6 of the Equal Employment Opportunity Act prohibits discrimination in

assignment, promotion, demotion and training based on gender, but according to
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the Guideline under the Act, difference in treatment in the same employment
management category is prohibited discrimination, but difference in treatimment in
different categories is not. The Guideline explains that the "Employment
Management Category" means the category of worker by job type, as in “main
career track job” or “clerical track job,” or employment status as in “regular

b

employee” or “part-time employee” Many women are placed in low paying

“categories” with no prospects of promotion in this indirectly discriminatory system.

Comparison of the Guideline and the Equal Employment Opportunity Act

Fqual Employment Opportunity Act

Guideline

(Article 5) prohibition of discriminatory
treatment in recruitment and hiring on

grounds of sex

(related to Article 5) prohibition of
exclugion of either men or women from
recruitment and hiring, in a single

employment management category

(Article 6) prohibition of discriminatory
treatment in assignment, promotion,
demotion, training, etc. on grounds of

sex

{(related to Article 6) prohibition of

exclusion of either men or women from

promotion to positions of certain levels

in a single employment management

category, same provigion regarding

assignment and training,

Questions that may be raised

1. Is not the track-based persoﬁnel system that is disadvantageous to the vast
majority of women indivect discrimination?

2. What is the government’s view on the “Employment Management Category”
under the Guidelines of the Equal Employment Opportunity Act that allows the

track-based personnel system to exist, and to create indirect discrimination?

2. Legislation of the principle of equal pay for work of equal value
[Concluding Observation (2009) paragraph 45]

The TLO Committee of Experts on the Application of the Conventions and
Recommendations noted in its 2008 Observation regarding Japan’s application of
Convention No. 100 that Article 4 of the Labor Standards Act “does not fully reflect
the principle of the Convention, because it does not refer to the element of equal
remuneration for work of equal value” and asked the government “to take steps to
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amend the legislation to provide for the principle of equa]Aremuneration for men
and women for work of equal value,”

Because there is no explicit reference to the principle in the laws, the wage
discrimination case against Kanematsu, a trading company took 14 years to be
resolved. In 2009, the Appeals Court judgment became final, stating that the wage
gap that was created by the track-based personnel system was gender
discrimination and a violation of Article 4 of the Labor Standards Act. This
judgment was achieved after a group of experts and other individuals formed a job
evaluation committee to compare the plaintiffs’ work with that of their male
counterparts to clarify the discrimination.

The group selected the male colleagues or superiors of the plaintiffs, and compared
their work. The results are shown in the chart below. Ms. Mori's work was
evaluated at 111 to her male counterpart’s 100, but she received only 48% of his pay.
Ms. Koseki was evaluated at 100, but received only 67% of that of her male
counterpart. The gender-neutral job analysis and evaluation made it possible to
overcome the absence of an explicit provision on the principle of equal pay for work
of equal value, and to explain the discrimination to the judges. It proved the

effectiveness of the job evaluation in closing the gender wage gap.

Ratio of the value of women's work and wage differential
(the value of the male employees that these were compared with = 100)

Ms. Mari 12 2 e 111
Ms. Sakal [maoam. Value of
Ms. Koseki B2 : women’ s work
' . Wage
Ms. Kimura [ differential
Ms. Oda

0 50 160 150

Questions that may be raised
How is the government proceeding with legislating the principle of equal pay for

work of equal value, which has been recommended by CEDAW and ILO?

3. Sexual harassment

- The Equal Employment Opportunity Act cannot prevent sexual harassment




There is no explicit laws prohibiting sexual harassment, and the Equal
Employment Opportunity Act only requires employers to put in place measures for
prevention and procedures for addressing allegations of harassment. Sexual
harassment should be defined as a form of discrimination on the grounds of sex, and
should be prohibited as such under the Equal Employrment Opportunity Act.
Moreover, remedies that the court could order as legal consequences of violation of

prohibition should be explicitly included.

1) Prada Sexual Harassment Case

After graduating from a university in New York, Ms. Rina Bovrisse worked for
almost 20 years in the fashion industry, in Paris and New York, mostly at Chanel.
She then built her career at the U.S. Headquarters of Prada in New York, and
started to work for Prada Jdapan in Tokyo in April 2009. She was the General
Manager overseeing 2 sections, and was directly under the Italian President.
However, inside Prada Japan, there were daily incidents of sexual and other
harassments directed against her and other female employees by the President and
the Personnel Manager. She was surprised and reported the incidents to the
Headquarters in Milan, calling for a more safe and healthy workplace for women. In
Autumn 2009, she received notice of her dismissal, After attempting to solve her
case tilrough the labor tribunal, she brought her case to court in March 2010.

On October 26, 2012, however, the Tokyo District Court dismissed her case, on both
claims submitted by Ms. Bovrisse: the recognition of her status, arguing that her
demotion and dismissal were void, and her claims for mental and emotional
damages caused by the harassment by the Personnel Manager. In the main
reasoning regarding the sexual harassment, the court admitted that the Personnel
Manager had asked her to change her hairstyle and to lose weight, but not that she
was ugly. According to the court, comments about her physical shape was not
directly related to the plaintiff’s work, and it could not be denied that in general the
representative of the company is lacking in consideration for the plaintiff if he had
made such comments. However, the court found that comments did not cause
emotional damages that should be atoned with monetary compensation.

Also, the court held that the plaintiff had provided information regarding the case
to the Japan Times, a newspaper, and it was reported in the paper. This was
considered an act injuring the trust and honor of the company, a grounds for

dismissal in the company regulations.



2) Cover-up of the sexual harassment case in Canon Marketing Japan

Canon Marketing Japan is a company in the Canon group, selling and providing
support services for Canon products. Its stocks are publicly listed, and it has more
than 5,000 employees. Canon Inc. sends one of its executives as the President,
Ms. Amemiya has worked for the company for more than 25 years, and was Acting
Manager in May 2005, when she was assigned to organize a retirement party for an
executive. The incident occurred at the party, in front of the approximately 60
participants. When they were taking the group photograph of the participants, she
was asked to sit on the knee of an executive. When she tried to get away, her
colleague presiding over the party forced her to sit. ( The photo as below )
A male employee shouted “that is sexual harassment” on the microphone, but none
of the 60 participants stepped in to stop.
Immediately after that, the executive pulled her aside; and told her “it felt good.”
She says that she felt like fainting. She hurt her ankles when she was pulled by the
executive, and later suffered from PTSD, as well as serious stress symptoms. She
had to go to the hospital, and she applied for payments under the workers’ accident
compensation scheme. However, the company refused the application, claiming that
the incident did not happen during her work, and that it was not sexual harassment.
She found out later, that the company had submitted written statements from the
executive and other organizers of the party to the Labor Standards Inspection
Office, explaining that nothing had happened. It had also submitted her attendance
records, omitting the reference on sexual harassment in her reasons for taking
leave.
She sued the company for compensation from the perpetrators. The District Court
found that sexual harassment had occurred, but the act was considered not serious,
and the compensation amounted to approximately one month’s pay. The company
refused to admit to the facts or the intention, and the court did not understand her
fear of being ganged-up on. Because of the inappropriate response by the company,
her symptoms worsened, and she had to
take leave for 3 years. She underwent
rehabilitation and gradually recovered,
and her doctor told her that she could go
back to work. However, the company

doctor did not recognize this diagnosis,

and she was dismissed after exhausting
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her sick leave. She filed for guarantee of her status, but her claims were dismissed

at the Appeals Court in 2013 and the Supreme Court in 2014,

Question that may be raised
1) Why is sexual harassment not prohibited under the Equal Employment
Opportunity Act?

2} How are the remedies provided for victims of sexual harassment?

4. Ratification of the Optional Protocol
[Concluding Observation (2009) paragraph 20]

In the last two years, there were two cases regarding women 1in the workplace that
reached the Supreme Court, but were dismissed.

The first is the sexual harassment case against Canon Marketing Japan in October
2014, and the second is the wage discrimination case against Chugoku Electric

Power Co. in March 2015.

The plaintiffs in both cases were women who had been working in the major
companies for many years. Ms. A was sexually harassed by her superior in the work
place, and suffered PTSD. But she was dismissed after she e)ﬁhausted her sick leave.
Ms. B has suffered discrimination in wages and promotion. Both women attempted
to fight the discrimination and disregard of human rights by the companies, but
their claims were both dismissed by the Supreme Court, and they were shattered.
There are many problems in the laws in Japan, including the lack of a definition of
discrimination or the absence of sanctions for sexual harassment. If Japan had
ratified the Optional Protocol, the Convention would have had an effect on the
judiciary, and the plaintiffs would have had the opportunity to use the individual
communication system to present the continuing discrimination to the Committee.
The ratification would bring hope and will to live to the women in Japan.
Employment cases continue to be brought to court, including wage discrimination
involving track-based systems, termination of contracts as in the Hello Work casé,
discrimination in promotion as in the case against the Miﬁistry of Health, Labor
and Welfare, refusal of rehiring after retivement, and sexual haragsment cases.

The Optional Protocol is ratified by the majority of States around the world.

We ask that the Committee confirm whethey progi‘ess towards ratification has been

made, and what the government considers as obstacles to ratification.
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Working Women's Netwofk
Representative: Shizuko Koedo

CANVAS Tanimachi Nol4

9-2-20 Tanimachi Chuo-ku Osaka, Japan
Tel : +81(0)90-1909-7998

URL: http//www-net.org

E-mail'wwn.welcome@gmail.com

Feb. 15, 2016
TO; Mr Guy Ryder, Director -General
The International Labour Standards Department

International Labour Oraganization
Pear Sir,

We are sending herewith information regarding Japan's apblication of the TLO
Convention No. 100, which Japan has ratified, specifically on the legislation on the
principle of equal pay for work of equal value, referred to in the Observation of the
Committee of Experts on the Application of Conventions!l. (CEACR) - adopted 2014,
published 104th ILC session (2015).

Working Women’s Network would like to draw your attention to the urgent need for
a legislation on the principle of equal pay for work of equal value, the need to
implement gender-neutral job evaluation, and the abolishment of the career-track

system based on ongoing court cases on wage discrimination around the country.

‘Shizuko Koedo Representative

Working Women’s Network

SHIzdkp JPEDY

"1 In 2008, the Committee raised the issue of legislation of the principle in its
Observation. Observation (CEACR) - adopted 2007, published 97th ILC session
(2008), paragraph 6. “The Committee therefore asks the Government to take steps
to amend the legislation to provide for the principle of equal remuneration for men

. and women for work of equal value.”




Yukiko Sakai, Chair

-~ Women’s Union for workers of Trading Company

% Sa fa

Takeshi Ganza Representative

Aichi Solidarity laborers' Union

T . Ganag
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1. The Principle of Equal Pay for Work of Equal Value

1) Maruei Concrete Industries case — a case involving equal pay for work of equal

value (report by Aichi Solidarity Laborers’ Union)

It is 3 years since the plaintiffs brought
the case to court in October 2010, and the
case is now in its final stages after the
settlement discussions and examination of
Witnesses. During this time, the plaintiffs
and their representatives have submitted
the standard job evaluation report by
experts, as well as an expert opinion. They
also submitted a graph showing the clear
gender wage discrimination in the plant, in

which the plaintiffs worked, to clarify the

situation of wage discrimination. The wages
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at Maruei Concrete Industries (formerly Maruei Sozo) generally peak at around

250,000 yen for male workers and less than 200,000 yen for female workers

regardless of seniority, educational background or length of service.

The company statute explicitly mentions the principle of equal pay for work of

equal value. Nevertheless, faced with the plaintiffs’ claims of wage discrimination,

it argued that the principle was merely an abstract idea, and it was impossible for

the work of each worker to be identical. The company ignored the gender-neutral

job evaluation, and has continued with its typically Japanese employment practices.

It has explicitly acknowledged having a system separated by gender, by declaring

that the men were assigned to jobs requiring skills, while women were placed in

assisting jobs. Despite the obvious discrimination, the court case for remedies for

the gender wage gap is taking so long and so much energy because the principle of

equal pay for work of equal value is absent in the Japanese Iegal system.
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92) Job appraisals based on the ILO standards are needed.

Faced with the situation in which the proportion of non-regular workers reached
40%,‘the Diet is currently discussing legislating “equal pay for equal work.” This
can be seen as a promising sign. But the Prime Minister’s response in the Diet is
along the lines proposed by the Japan Business Federation (Keidanren), appraising
work that creates added value, and treating “same system of using human
resources” as a criteria of determining the “sameness.” The system of using human
resources would include mobility, and it would mean that workers who cannot
accept transfers to distant locations would be placed at a disadvantage.

The amendment of the Part-time Workers Act in 2008 calls for equitable /
balanced treatment of part-time workers the Ministry of Health, Labor and Welfare
had introduced guidelines for job appraisals. However, the elements of appraisals
are problematic. It includes knowledge/skills, responsibility, but efforts or 'Working
conditions would not be used in the appratsals.

Responsibility is an easy element to satisfy for regular workers. Non-regular
workers may be working in severe working conditions and is required to make
“tremendous efforts, but they still would be under the supervision of the regular
workers, and therefore their appraisals regarding the responsibility element would
be low. This means that the criteria by which the workers are measured confirm the
hias that “regular workers have higher value.” This could result in providing

quantifiable support to the “low value” of non-regular workers.

3) At the Diet,

Chiemi Nishimura, lawmaker of the Democratic Party of Japan, asked about
"Equal pay for equal work" with showing a graph(P7) which was exhibited for
evidence in the trial of Chugoku Electric Power Company by Shinobu Nagasako in
the House of representative Budget Committee on 10th February.

About this case, Hiroshima high court admitted that there is a gap between men
and women. However the plaintiff lost. Also it was rejected in the Supreme Court.
The reason was that the company's discretion is predominance.

Pﬁme Minister Shinzo Abe has answered Nishimura's asking at the committee.

He said that I don’t know what to say, because each case is individual.




4) Ms. Ryoko Akamatsu, the former Minister of Labbr stated that Article 4 of the
Labor Standards Act does not guarantee the

principle of equal pay for work of equal value in a
television program (aired in March 2010).

WWN believes that the principle of equal pay for
work of equal value should be explicitly provided

for in Article 4 of the Labor Standards Act.

2. The Gender Discrepancy in Wages and Employment

The gender wage gap remains wide, and one of the factors behind this is the
prevalence of indirect discrimination. Because the Equal Employment Opportunity
Act restricts the prohibition of indirect discrimination to just 3 cases stipulated in
the_ Ministerial Ordinance, other instances of indirect discrimination are not
considered discrimination, and therefore cannot be. remedied. The Equal
Employment Opportunity Act and the Ordinance were amended in December 2013,
but the changes were limited, and the problem was not solved. WWN would like to

report on the following cases of indirect discrimination in employment.

1) Indirect discrimination through performance appraisals
(1) Chugoku Electric Industries wage discrimination case

dismissed by the Supreme Court

In March 2015, the case of gender discrimination against Chugoku Electric
Industries was dismissed by the Supreme Court, and the plaintiff lost all her claims
against her employer. The plaintiff had worked in the company for 30 years, and
had hoped to be promoted just as her male colleagues, to be able to work to the full
extent of her abilities. But her hopes were not met, and she brought her case to
court. The wage discrepancy between male and female employees with the same

educational background and same length of services is shown in the graph below.
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The graph shows the clerical employees with the same educational background
and length of services as the plaintiff according to their wages. The blue columns
are male employees and red are female employees. It is apparent that female
employees are ranked at a lower level. The court judgment recognized the
discrepancies in promotion and wages, but held that there was no gender
discrimination because of the following reasons.

*The male and female employees were not in clearly separate strata.

’."The ideas female employees held on work, including their tendency to avoid
promotion to management positions.

*Thepe were no clear distinctions based on gender in the performance appraisal
system, and the discrepancy was the result of the appraisals.

However, as the graph clearly shows, the majority of women in the company are
promoted later than men. The problem is that many of the evaluation items have an
 effect of placing women at a disadvantage, even though they are not directly linked
to gender. Such evaluation items amount to indifect_ discrimination. A statistics
expert submitted an opinion after a statistical analysis of the situation to the court,
stating that the discrepancy could not be coincidence, and there were notable

discrepancies in the ratings and wages of men and women.

(2) Case by a female officer of the Ministry of Health, Labor and Welfare

indirect discrimination in giving low evaluation to women who cannot work long

hours or be transferred to distant locations
In Qctober 2014, a statistics officer of the Statistics and information Department

of the Ministry of Health, Labor and Welfare, the Ministry responsible for the
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implementation of the Equal Employment Opportunity Act filed suit for
discrimination in wages and promotion.

*Her male colleagues in the same track and the same educational background were
being promoted to higher positions.

*The statistics section, to which she was assigned, has 31 staff, of which 28 were
women.

*The statistics officers were performing difficult tasks, yet they were not evaluated
accordingly, and they would not be promoted beyond a certain level.

The plaintiff found that her male colleagues, who can accept transfers and long
working hours were given higher assessment and were being promoted, while
women were regarded as having lower abilities, and were given lower assessment,
even when they were performing well. So far, the court has the view that there is a
prima facie case of gender discrimination after 1 year of hearings, but the case is

still pending.

(8) Track-based system case against Towa Industries

In 2002, Towa Industries introduced the track-based personnel system in its
company management. The only female employee in the design department was
placed in the general track for the reason that she was a woman. This resulted in a
wage discrepancy of 55,000 yen per month. She brought her case to court, and in
March 2015, the District Court held that the distinction of integrated and general
tracks was In fact distinction based on gender, and a gender-separate wage scheme
was being applied, which was a violation of Article 4 of the Labor Standards Act.
The Court ordered payment‘ of thee difference in pay based on seniority, and in
retirement pay. However, although the plaintiff was a qualified architect just as her
male colleagues in the integrated track, the difference in performance pay based on

the evaluation of her work was not recognized. The plaintiff is appealing.

(4) Gender discrimination in post-retirement rehiring

A woman who was working for a large foreign-affiliated company applied to
continue to work after retirement age and was refused, after facing numerous
harassments by the company. Almost all male employees who reach retirement age
are rehired, yet she faced treatment that could be seen as a dismissal, even though
she had worked many years. She filed suit against her senior officers and the

company for refusing her application.



3. Sexual harassment is gender discrimination that should be prohibited under the
Equal Employment Opportunity Act

Although sexual harassment is a form of violence, just as domestic violence, there
are no laws prohibiting sexual harassment in the workplace or sanctions against
the perpetrators. Because of this a woman was raped in the corporate conference
room in 1996 but was told by her lawyers, that she should give up trying to sue the
perpetrator, because the case involving a large company would be hopeless. A few
years later, she suffered sexual harassment at a retirement party of an executive of
the company, suffered post-traumatic stress disorder and had to take 2 years leave.
She was dismissed after her leave expired, and her life, as well as that of her
daughter was drastically changed, after losing her work and career. She has
pursued her case in the court, even though she was still suffering from PTSD, but
the case was dismissed by the Supreine Coﬁrt in 2014. The Supreme Court décision
not only neglected the rights of women, but also promoted violence within the

companies.

The guidelines under the Equal Employment Opportunity Act providés for
appropriate action to be taken by employers against sexual harassment. But there
is no explicit prohibition of sexual harassment, and the law merely requires
employers to take steps to prevent harassment, and to set up procedures to respond -
to allegations of harassment. WWN believes that sexual harassment should be
considered a form of discrimination under the Equal Employment Opportunity Act,
and should be prohibited as suéh. There should also be provisions on measures that

the courts could order as remedies.

4. The Situation of Non-regular Employimeht
(1)} Case against the public employment agency (Hello Work) regarding termination
of contract

The plaintiff worked as a non-regular consultant for 9 years on a 1-year contract
that was renewed 8 times at Hello Work, the_ national employment agency. Her
contiract was not renewed in March 2011. Her senior officers had commended her for
her work, and told her that they expected her to continue to work. In previous years,
she had been rehired without any tests, but at the time of her last renewal, her
position was opened for public recruitment and she was not rehired. Her position
was the only one to be treated this way. She was a single mother raising her child.

Having suddenly lost her source of income she brought the case against the state for
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having undermined her right to expect to continue to work. Both the District and
the Appeals Court held that the plaintiff had no right to expect to be rehired,
because the hiring of a public servant is an administrative act and therefore
different from employment under confract in private companies. Non-regular
workers in public sector are facing serious difficulties, because as public servants,
they are not protected as workers. The plaintiff is appealing to the Supreme Court,
claiming that Hello Work, a national agency that should provide stable employment

is creating instability in employment itself.

(2) From WWN’s interviews with non-regular workers

Non-regular workers comprise 40% of the labor market. 70% of them are women,
and the issues of non-regular workers are gender issues. The Act for Securing the
Proper Operation of Worker Dispatching Undertakings and Improved Working
Conditions for Dispatched Workers (Dispatched Workers Act) was amended, which

made it possible for companies to use ‘dispatched’ workers indefinitely.

In 2014, WWN interviewed 102 non-regular workers over a period of 7 months.
These are some of their comments.
*The day of renewal of contract is a day of terror.
*1 became a ‘regular worker with restrictions’ and no longer face the fear of
termination of contract, but the wages remain low.
*Highly educated people are working as temporary staff in universities and public
institutions. Their work may be worth doing, but they work on fixed term contracts
ad are low paid. Their will to work is being exploited, and are highly educated but
poor.
*T am told “she is just a dispatched worker” or “you, there” instead of being called by
my name. I feel depressed for being ignored as a person.
*With the revision of the Dispatched Workers Act, I am worried about the

termination of cotitract after 3 years.

WWN believes that Article 3 of the Labor Standards Act, which prohibits
diserimination with respect to wages, working hours or other working condii;;ipﬁsgl??y
reason of the nationality, creed or social status of any worker, should be émend’eﬂ?gp
include the grounds of sex. The Dispatched Workers Act must also be revised to

restrict use of dispatched workers to limited periods.
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6. Track-based Personnel System

The view of ILO Committee of Hxperts on the Application of Conventions and
Recommendations published in 2015 notes that “the proportion of women who were
counted as prospective employees in the main career track remains low (11.6 per
cent).” Yet the Ministry of Health, Labor and Welfare published on October 20, 2015
that according to the survey, the same proportion during the period from April 2014
to March 2015 was 9.1%.

Companies using the track-based personnel system

( By Ministry of Health, Labor and Welfare )

Year No. of companies | Proportion of women in the main
career track

2000 215 2.20%

2003 | 236 3.10%

2004 180 5.10%

2011 129 5.60%

2014 118 9.10%

The ‘trick’ in the guidelines under the Equal Employment Opportunity Act
1) The prohibition of discriminatory treatment on the grounds of sex can be
achieved by Article 5 and 6 of the Equal Employment Opportunity Act.
92) However, the guidelines under the Equal Employment Opportunity Act enable
the track-based system to exist, undermining the prohibition of discriminatory
treatment.
3) Elimination of discrimination between male employees in the integrated track
and female employee in the general track is possible when they are both in the same
employment management category, but since comparison between the male
employee in the integrated track and the female employee in the general track
cannot be made, discriminatory treatment in assignment, promotion and education
cannot be prohibited.
4) The provision in the guidelines restricting the applicable discrimination to those
within a single employment management category created the indivectly
discriminatory situation, in which many women are placed in low paying jobs (in
general tracks) with little chance of promotion. It hinders the improvement of the

status of many women, and undermines gender equality.

11




Examples of companies abolishing the track-based system through top management

decisions

In the interviews WWN conducted with companies, we heard that in a major
company in Osaka abolished the track-based system after the decision by top
management. The company introduced detailed career development programs for
women, and improved the childcare leave. This led to an increase in women who

were promoted to management positions, fewer women leaving their jobs and an

immprovement in the company’s performance.

Comparison of the Guideline and the Equal Employment Opportunity Act

Equal Employment Opportunity Act

Guideline

(Article 5) prohibition of discriminatory
treatment in recruitment and hiring on

grounds of sex

(related to Article 5) prohibition of
exclusion of either men or women from
recruitment and hiring, in a single

employment management category

(Article 6) prohibition of discriminatory
treatment in assignment, promotion,
demotion, training, etc. on grounds of

sex

(related to Article 6) prohibition of
exclusion of either men or women from
promotion to positions of certain levels

in a single employment management

category, same provision vegarding

assignment and training.

*The guidelines for employers implementing the employment managemeht category
The Committee noted that it “welcomes the adoption on 24 December 2013 of
guidelines for employers who

implement the ‘Employment Management

Categories™. .

The guidelines follow the earlier notice from the Director of the Ministry of
Health, Labor and Welfare, explaining that employers should take care that the
actual treatment does not become gender separate employment management, We
hope that the employers would implement the track-based system accordingly. But
the guidelines are not legally binding, and there are concerns about its
effectiveness.

In reality, the proportion of women in the integrated tracks is very small at 9.1%.
There is still a long way to go until it will reach 30%, a goal the government has set

for the year 2020, and the gender wage gap remains wide. To narrow the gap, it is
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necessary to abolish the restriction set by the guidelines of comparisons of
treatment to within a single employment management category, and to make it
possible to compare and evaluate jobs in different categories.

WWN suggests that the restrictions of comparisons to within a single employment
management category in the Equal Employment Opportunity Act be abolished in
order to achieve gender equality for the following reasons.

1) The restrictions undermine gender equality and create indirectly discriminatory
situations.

2) Gender equality can be achieved by Articles 5 and 6 of the Equal Employment

Opportunity Act alone, and the guidelines are unnecessary.
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Paragraph 14 Employment
Working Women’s Network

.Shinobu Nagasako (former plaintiff in the Chugoku Electric Power gender wage
discrimination case)

I work for Chugoku Electric Power, a major company, which, despite being in a
position to support the lives of people in the area through provision of electric power,
has systematically discriminated against women. For the last 20 years, I have been
seeking redress for the discrimination in promotion and wages. I brought the case to
court, and as a result, I have suffered bullying and harassment at the workplace. In
the appeals to the Supreme Court, Professor Kazuo Yamaguchi of Chicago
University submitted an expert opinion pointing out the gender wage
discrimination from a statistical viewpoint. However, the court found that the gap
was based on performance evaluation and was therefore reasonable, and the defeat
became final, The items of evaluation in the performance evaluation amount to
indirect discrimination.

The situation in Japan is unreasonable. I hope the government would ratify the
Optional Protocol, so that discrimination against women, such as those of the

Chugoku Electric Power, could be examined according to international standards.

Miyuki Amemiya ( former plaintiff in the Canon Marketing Japan sexual
harassment case)

Because there is no prohibition of sexual harassmént in the Equal Employment
Opportunity Act, when I was raped in a conference room of the company I worked
for in 1996, the lawyer I talked to refused to take the case, saying that the case
againgt such a major company was hopeless. In 2005 I suffered sexual harassment
at a retirement party for the company executives. I lost my job and career, and the
lives of myself and my daughters changed dramatically. T brought the case to court
while suffering PTSD. The court proceedings took 10 years, but the Supreme
Court’s decision to dismiss, was not just a neglect of “women’s human rights,” but it
also facilitated “violence within the companies.”

T wish for a clear prohibition of sexual harassment in the ¥iqual Employment
Opportunity Act, as well as remedies that the court could order as legal outcomes of

a violation of the prohibition.
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Dear Sir,

Please find herewith a copy of a communication dated 24 May 2016, whereby the Japanese
Federation of Co-op Labor Unions (SEIKYO-ROREN) submits observations on the application by Japan of
the Equal Remuneration Convention, 1951 (No. 100), and the Workers with Family Responsibilities
Convention, 1981 (No. 156).

In accordance with established practice, these observations, as well as any comments that the
Government of Japan may wish to meke on the matters raised therein, will be submitted to the
Committee of Experts on the Application of Conventions and Recommendations at its next session
(November-December 2016).
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For the Director-General:
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Corinne Vargha
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Director-General .
International Labour Organization

Information to the Committ_ee of Experts on the Application of Cdnventions

. anﬂ_Recomméndétions Concerning ILO Cbnvgntibn No.100

Our Seikyo-Roren is a federation of the workers' unions operating in the consumers’
co-operatives in Japan. About 70% of its union members are part-timers or other non-
regular’ workers As workers in the private enterprises in the distribution mdustry, we are
actively worklng for a drastic raise of minimum wages, equal treatment; employment
stability and the improvement of other treatments of non-regular workers through petitions
to the Japanese Government and in the labor-management bargaining. - ,

Our federation fully supports the recommendation of your Committee of Experts on
the- Applu:atlon of Conventions and Recommendations made more than once to the
Japanese Government, which says to the effect that although ILO Convention No.100 on the
principle of. equal remurieration for men and women workers for work of equal value is
ratified, the wage disparity between men and women is widening, and that domestic laws
concerned should be revised. On 30 October 2008, we provided information concerning ILO
Conventions Nos. 100, 111 and 175 for Mr. Juan Somavia, the then Director-General of the
ILO. The disparity between men and women, however, has still not reduced, but is rather
widening among the non-regular workers. “Since non-regular employees are part:cularly
many among women, it would be safe to say that the disparity in the form of employment is
an indirect form of discrimination against women. -

Relevant domestic laws that need to be revised mclude the Labor Standard Law, the
Equal Employment Opportunity Law, the Labor Contract Act and the Worker Dispatching Act.
This particular information provides you with a report.on the actual conditions of the part-
time workers because the part-timers are particularly many at Co-ops’ workplaces, and thus
informs you that the Part-Time Employment Act revised last year has not been effective.

| express my deep gratitude to you for this opportunity to report to you on the actual
conditions in which the Japanese part-tlme workers are placed

1. Actual conditions of workers in Japan

The conditions facing the Japanese workers are serious. The number of the non-
regular workers is increasing to account for about 40% of all workers, 60% of all women -
workers, and 50% of young workers. Regular-workers are threatened even to life by long
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workmg hours non- regul? Y %rs cgnnot earn decent wages despite their hard work;
conversion from non-regular lar position is extremely difficult; and women workers,
if once retiring from regulaijoh/di€xtd marriage or child-birth, can hardly have a chance to
return to work, unless they become non-regular. Of all young people who get jobs for the
first time, non-regular employment represents 40%, and more and more people have to
continue to remain non-regular at their ages 30s and 40s, without being able to acquire any
professional skills. The number of the workers who earn under 2 million'yen per year now. ,
exceeds 10 million. The poverty and dlsparlty are, thus, further prevailing.

Because non-regular employees in Japan are especially numerous among women, the
discrimination in the form of employment is tantamount to the indirect discrimination
against women.  The improvement of the treatment of the non-fegular workers is an

. effective means for the dissolution of wage disparity. Yet, such an understanding as “the
regular and non- regular workers are placed under the two different personnel management
systems” are still so commonly seen that the large gap in monthly wages, bonuses,
retirement benefits and social security reinains huge between the regular and non-regular
workers, even if they are undertaking the same jobs, _

The Government insists that ILO Convention No. 100 is reflected in Article 4 of the
Labor Standard Law. True, the discriminatory treatment by reason of the worker “being a
woman” is referred to in it, but nothing is provided-for in regard of work:ng conditions other
than wages there, and stlll less the discrimination in wages based on the difference in the
form of employment. Prime Minister Abe speaks of “equal pay for equal value of work”.
But he also emphasizes that he is “fully mindful of the.current employment practices”,
meaning to follow the traditional way of thinkmg that the regulars and the non-regulars are
two different things in the personnel management. Rather, this may imply a danger to be
used to lower the wages of the regularly employed workers,

" It is clear that the principle of "equal pay for equal value of work” Is not really
formulated in law. -

Il. Actual condition of the Co-op’s Workplaces .

1. Conditions of Co-op’s workplaces

(1) Thirty percent of the Co-op workers are supporting their household finances with their
part-time-based salaries.

The large majority of tne part-timers at the Co-op’s workplaces are.short-time ones
(dependent on their spouses) Yet, in the ongoing shift of the Japanese society to the non-
regular employment, the number of the part-timers who are forced to make do with part-
time jobs is steadily increasing. Looking at the actual situation of the family household

.incomes in thé outcome of the Inquiry on Actual Life Experience, which our federation
conducted in autumn 2015 in preparation of the 2016 Spring Labor Offensive, the part-
timers who sustain the household economy by their own Incomes alone account for 18.1%
(11.0% supporting his or her own living and the other 7. 1% supporting dependent/s, too). If
the answers that “the both of the couple are part-timers”, which were 9.9% of the total, are
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added to it, those who are supporting the household economy by the incomes of part-.

tithers alone amount to 28%, which is ¢close to 30%. Among the hourly-pald workers, the

number of the working couples, of whom one is regular employee while the other is non-
" regular, decreased sharply from 72,7% as of autumn of 2005 (inquiry made 10 years ago for
. the 2006 Spring Labor Offensive) to 57.6% as of today.

(2) 75.2% of workers at the Co-op workshops are non-regular employees )
"The percentage of the non-regular workers at the Co-op workplaces is.as high as’
.75.2%, which by far exceeds that of the national average in the wholesale and rétail
combined (52%). At the store fevel, it accounts for 90%, which is much higher than that of
the 40 listed supermarket companies (77%).. Their percentage of the door-to-door delivery
workers is 63% and of the welfare service is 83% (The figures are from the “Summery Report
of the Survey on Wages and Working Conditions” published by thie Japanese Consumers’
Cooperative Union). Given more and more régular workers being replaced by non-regular-
workers, the wage level is restrained to 60% in the delivery service, and 40% in the stores as
compared with the regular employees’ salaries. With the increase in the workers who are
forced to remain as part-tlmers and with the serious labor shortage, bitter discontents with
_hard labor and low wages are.swirling arqund everywhere in the Co—op workplaces.
{2 Actual state of wage, dlsparlty between regular employees and part-tlmers in the Co-op
workplaces ' '

(1) Average wage Increase as the result of the 2016 spring labor offenswe (based on the
Interim Summery}): ‘The gap. between regulars and non-regulars is not reducing 1

-
1

' *Responses to the demands for wage increase (Simple average of the responses; the given
amounts of money show wage per month for the regular employees and wage per hour for
the part-timers) .

Spring 2016 ; Spring 2015 .
As of 17 March As of 17 March Final
Number of Wage ‘o N:fn:::r Wage % Nurriber of | Wage ‘%
the unions | _ increase - . increase  |theunions | intrease
= unions |, =
IRegulars| 40 3,033 1,03 36 .2,832 | 084 64 3,101 | 093
Part 37 -|-1082 | 1207 | 40 | a61 |ose|. 68 - 659. | 0.62
timers y | =t

' * Responses for summer bonus (Simple average, each figure shows equivalent months in
wage for both regular employees and part-timers)

Summer bonus of 2016 Summer bonus of 2015

As of 17 March ~ Asof 17 March | Final




'Equivalent

Number of Numberof | Equivalent | Number | - Equivalent -
the unions | months of pay| the unions | months of pay | ofthe. | months of pay
L - - | unions [~
{Regulars 32 1.50 30 1.38 - 71 1 '1.46
Eart- 24 0.65 27 0.60 65 0.58
imers . : -

{2) Comparison of the wages at Co-op “A” (from the “Survey Report on Wages and Working
Conditions of Co-op Workers for f' scal year 2014}

* Wages of the regular workers
[Minimum guarantee for the starting monthly salary]

High-school University Details Included in the salary

| graduate graduate

176,000 yen 203,600 yen Age -based and- jOb evaluation—based
Co ' salaries

[Age specn‘”c salaries/year samples are from workers in actual service]

. Age 30 . 35 40 45 50 55 60
Top | 4145222 | 4,960,500 5425296 | 7,710,102 | 7,313,431 | 7,085,948 | 6,656,603
Average | 4145202 | 4,624,007 | 4,841,461 | 5,434,010 | 5,680,708 | 6,117,514 | 6,250,201
Bottom | 4145222 | 4,198,553 | 4,176,721 | 4,518,465 | 4,388,953 | 4,853,714 | 5,843,799

[Wage structure]

-

Baslc Salary

Total of‘age-based wage and job evaluation wage

Age-based wage

Paid according to specific ages .

Job evaluaﬂon wage

Paid'accnrdfng to job performance skills

Executive/management

allowance

Paié laccord!ng to specific duties

Family/dependent aliowance

Pald for dependents without inceme in family

Unaccompanied duty allowance

Paid to gmp!ovees posted away from thelr famifies

‘| overtime

allowance
morning or late’ evening)

(early |

Pald for the work pe'rform'ed I|:| excess of the étatutory working hours

commutation allowance

Equivalent to the fare of the commuter pass of the public transportatlon
media, in case work trip length exceeds 2 km

Meazl allowance

Subsidy of 250 yen for one meal

Others (adjustment payment)

Paid separately when any specific need arises .

Others (special worllc allowance)

: [Bo.nuses for FY 2014]

Patd for the type of job to go for stocking early in the rnc;rn'mg

summer

Winter

Total

1.75 months equivalent

2.017 months
plus 20,000 yen

equivalent

3.767 honths equivalent
plus 20,000 yen




| 635,650 yen -

| 1,293,540 yen

| 657,890 yen
* Wage model of part-timers (general part-timers) - .
Basic hourly ‘ . : . . *Annual
pay after Allqw‘ange Sum of the | Monthly bonus : A nnual
Job for skills in income
. catego three years Job catero hourly pays wage {C)x12 | 1.00 month model (C) x
BOTY | of continued (8) gory {A+B) niodel (C) equivalent 12+ (D)
service {A) . - ) {D}
Office work 505 0| 905 76,020 912,240 . 76,020 988,260
Store staff 905 30 935 78,540 942,480 78,540. ] " 1,021,020
Distribution . 905 30 935 78,540 942,480 ' 78,540 1,021,020
Delivery 905 " ass 1,350 | 114,240 | 1,370,880 | 114,240 | 1,485,120
{Winter bonus for fiscal 2014 of 20,000 yen was added to this model) ,
* Wage model of part-timers in administrative positions {160 hours per month)
, i . . : Annual Yearly wage
Joh Basic hourly wage h:ﬁ:;ii::’ w:dzn:::)lgel Mont)l('lllyzwage bonus = " model
o8 2.59 months
Store Basic hourly wage .
leader plus 70 yen 10,b00 ye-n 161,680ven | 1,940,160 yen | 473,722 yen | 2,413,882 ven
Delivery | Basic hourly wage | 10 50 yen | 212,080 yen | 2,424,960 ven | 621,394 yen | 3 166,354 ven
leader plus 70 yen ’ ' PRET - (i)
(3) Distribution of full-time and part-time workers at Co-op “B”
Job . . ) Job
responsibility | _ Full-time Part-time Qualification . | Fulltime "| Part-time
Grade Grade
-1 i 54 548
{-2 177 2 267 280
-3 552 3 186 | 9
-4 22 4 92
-5 1 -5 253 21
i-1 i1 25 6 176 1
-2 18 1 7 43
it-3 400 52 8 4
-4 - 241 8 Total 1075 850
-5 175 1
- 85, 3
11-2 70 8
i-3 13




lil-4 21
lil-5 20
V-1 ) 12
v-2 J 10
Iv-3 7
v-4 2
V-5
V-1
| V-2
V-3
V-4 3
V-5 ;
Total ' 1075 850

3. The disparity in wages between different types of employment is a form of- indirect
d|scr|mlnatlob

. As seen above, the personnel management system varies depending on the typés of -
employment. This is helping to widerr the gapin monthly wages and bonuses. At Co-op “B”,
the, framework of wage and personnel system is unifled, and on the monthly wage basis,
part-timers receive about 90% of the wage of regular workers. Yet there are still many part-
time workers at low grade positions.

The distribution of the men and women workers in the types of employment seen in
the organizational and financial registration of the Seikyo-Roren members, is set out below.
_The majonty of the monthly wage_earners (full-time) are men, while many hourly wage
earners are women. From this, it is clear that the discrimination by the form of employment '
is an indirect discrimination by Sex.

[Seikyo-Roren’s organizational and financial registration in 2015]
’ i Nursing
. *Other | Other Other Nursing Nursing
» :
ot | oy | Mor | |y |y [ Pt | ot | | P | e |
mefl wor:en totgal pay pay- pay- rngn worien toﬁal helpers If helpers |- *
) men women total -men - total
g WOmEn X
15168 | 2,831 ) 17999 25541 1917| 4471 3459 38115 | 4574 6| an| - ar7|easn

"Monthly wage workers: Traditional regular employees

"*Other monthly pay workers: Regular workers receiving lower wages, bonuses or retirement allowance, including workers -
hirad for limited job categories or geographica] areas, those working for_outsou rced companles, efc.

4. Job evaluation: The dellvery part-timers perform 90% as much as the fuli-timers, yet their - a
salaries are 50%; the store service part-tlmers perform 70%, yet the pay is 40%"

Below is a job evaluation report conducted by Co- op “C” in 2013. lt was made using
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the point factor method, a formula which is considered as international standard. The
result: In the delivery division, the value of the work by the part-timer was 89 as against 100

- . by the full timer, but.the pay for It was about half, This meant that 2,138 yen was the

amount of hourly wage which should have been paid as corresponding amount of wage to
the value of the job. In the store service division, the cbmparison' of the job evaluation was"
100 against 75, but the wage of the part-timer was less than 40% of that of the full timer. It
revealed how severely the wages of the part-timers were kept down. If the retirement
allowances and the pensions were taken into account, the gap would be much wider. -
Gwien P

*n the delivery division, the part-timer performs almost as much as the full time
(85%), but the pay is less than half.

.._-——--—--—,———-—------_--—-_--.—.-..---_------———-—--——-——---—-u......,

#Wwages if paid based on the Job evaluation points {value of the job)

i #lob evaluation point (value of the job) . i
' Full-timer (634.2 points) . .+ Part-timer (562.8 points) '
t G .
: Ratio 100 I 89: E
| #Present wage (hourly wage including a pértion of bonus) :
1 B - ]
! Full-timer (2409.5 yen) : Part-timer {1220.2 yen) ' !
} Ratio - 100 . - . : © 51 ‘
: :
1 1
t |
I 1
Ll i

i=ull-tl!'ner: 24_09.5 yen - . Average part-timer: 2138.3 yen

e

* In the store ser\ﬁ{g ce division, the deserved amount of pay for the part-timer is no less
than 2,000 yen (including a portior of bonus)

_...---.---_-—-..-.-.-.-..-._.._.__..—-——.......______.__......._____..___-..........._-_.._-..,___

: #Job evaluation point (value of the job)
{ Full-timer {653.0 points): Average pant-timer (474.1 points) : Chief part-timer (588.2 points)

Ratio 100 © . : - 73 . : 90
. . CN
. A
‘#Present wage Chourly wage including a poul-tion of bonus)

.

[}

]

t

]

I

t

1

4

1

I

1

i

- .. t
Full—timer (2952 6 yen) Average part-timer (1146.6 yen) : Chief part-timer/(1229.6 yen) :
. . !
Yo

§

t

. ! ' ]
#Equivalent amount of wage that would match Job evaluation points (value of the job) |
i

]

¥

1

i

|
|
|
|
I
|
|
|
1
|
1
X Ratlo : 100 R 39 I : 416
! - i
i
1
]
]
t
1
]
'
I

Full-timer (2952.'6 yer‘l) ¥ Average part-timer (2155.3 yen) : Chief part-timer (2657.3 yen)
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i, The problems of the Part Time Labor l.aw- Its revision In 2015'was inadequate, wnthout
havmg any actual effect

'The revised Part-Time Labor Law came into force on 1 April 2015. The purpose of the
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revision was to ensure the fair treatment for the part-timers so that the part-timers can
engage in jobs with their consents. To enhance their consents, the. accountability of the
employers is incorporated in the law. However, the practical details of the “fair treatment”
are not defined, and therefore depend on the outcome of labor-management bargaining. It
is extremely hard for part-time workers to negotiate on the improvement of their working
conditions with their employers on equal terms, ‘Given that the rate of unionization of the
part-timers remains about 7%. according to the. “Basic survey-on trade--unions in 2015"
released by the Ministry of Health, Labor and Welfare, l.e. well short of 10%, tfie provision
of the revised law on the “fair treatment” can exert little effect in reality. Moreover, the.
Ministry has not conducted any survey on this issue since the law was revised. Itis crucial to
. achieve further drastic revision of the law. ' - )
" @ The principle on the treatment of part-timers is laid down anew as Artlcle 8. It say5'
that in terms of part-timers, “the difference in their treatment from the regular
'.employees shall not be irrational in the light of 1) job content, 2) mechanism of the use
_ of human resources (such as redeployment and promotion) and 3) other factors”. Yet
bécause of the problems mentioned above this provision is facing dlfF culty in being
made use of.
® The provision on the proh[brtion of dlscnmmatory treatment is revised and
formulatéd in the new Article 5. From the former definition of the application condition
of “1) job content, 2) mechanism of the use of human resources, and 3} indefinite
contract”, the “indefinite contract” was removed. This seems to have broadened the
coverage of the. provision, but in fact, there has hardly been. any effect, because already
for some time “repeated renewal of contract” as was the case in the Co-op workplaces
where one year or half year contract was routmely repeated was practically “regarded
as indefinite contract”. Therefore the problem had practically been already solved. -
Besides, now that the revised Labor Contract Act made it possible for the part-timers
“to convert their contract to. indefinite one when five years have passed and on request
basis”, it seems that many part-timers will turn to ones without fi xed-term contract.
. Therefore, unless the “2) mechanism of the use of human resources”’is deleted from
the provision, the disparity in the same job will still stay neglected. Already a regulation
to prohibit dlscnmmation was enacted in 2008, but the number of the part-timers who
were able to enjoy benefit from it was no.more than 0.1% of all. This applied to the Co-
op workplaces. Although it was accepted that the repeatedly renewed contract could
be treated as non-fixed term employment, actual treatment depended on whether or
not there had been redeployment of the post. As the result, this provision of the law
hardly worked even in the same job and with same responsibility. .
“Therefore, the appllcat:on condition formulated in artlcles 8 and 9 should therefore
. be limited to the "jOb content” alone. -

IV. Voices of part-timers-of Co-op workshops  ~ _

* Seikyo-Roren publishes an annual report called “Black Paper on Part time Labor”. We can
find the following facts in the report: : .



. 1) The wage of part-timers is too low, and the dISparlty in wage and working conditions is
too big, although their job is not much different from that of regular employees, :
. 2) Many of them are forced to have two or even three jObS because of the very low wage
that cannot support their living; .
3} Dual jObS and long-time: heavy work do damage to their heaith which in turn
lmpoverlsh them even further; :
4) Their poverty leads to the poverty of their children, depnvmg them of the rlght to
education, which in itself causes other forms of d:sparity, .
5) They have apprehenisions about supporting thenr living in case of losmg the:r ijS due
to old age orillnesses, and; R
6) There are many unwilling part-timers who ‘are obliged to take on unstable and Iow
wage non reguiar employment when regular employment posut:ons are so dlff cult to
secure even for new graduates. - ’ -
The improvement of the treatment for such non-regular workers is an urgent task. At
the same time, drastic review and improvement are needed to support their chlldcare,
education, nursing care and other social security services. Set below are some of the voices
of-Co-op part-time workers.
Case 1. . - BT - o
1 live with my 29-year-old son and 92-year old father. My second son married Iast .
.year and left home. | became a single mother when my eldest son was 15 years old and my
second son was 13. It was hard for me to afford a university education for my first son, so |
had:to send him to & commercial high-schoo! so that he would get.a job as soon as he
graduated. Preoccupied by the idea that | had to work and support my family, | started
working at a Co-op store as a full-time worker. But the Co-op's job alone could not support -
our household expenditure, so | found another job of delivering newspapers early every.
morning. | made my disparate effort to continue working. - '
But around the time when | turned 60 ! began to feel my Ilmltatlons both physical!y
and mentally, and quit newspaper delivery. As I am approachlng the ret:rement agein a few
years’ time, | am filled with anxlety

Case 2 -

| am a 30-year-old single mother, having 17 and 15 years-old daughters. | have been
working as a part-timer of Co-op’s delivery service for 14 years. While delivering goods by .
truck to'homes, 1 also work on the promotion of product sales.” | am assigned of a sales
target, though it is about a half compared with that assigned to a regular.employee. But the
. amount of goods assigned to me for delivery is at times bigger than that to a regular worker.
Since | started this job, | began to suffer a lower back pain arid tendinitis at both wrists, and
have to go to a hospltal regularly. |cannot get rid of the pain but wnth patience | continue
my work, otherw:se | cannot support our fiving. Coming March, my second daughter will
take an en’grance examination of a high school, and then the eldest daughter will fake hers
of a university next year.. If they succeed, much more addlflonal expenditures for
enrollment fees, texthooks and many others will be needed for both of them. As 1 could not
afford to save money or buy education endowment insurance, they will have to rely on a
school loan. My hourly wage is 1,370 yen. This amount is fixed and includes a propdrtion of
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retirement allowance and yearly bonus. Therefore, even lfl contmue my work, there will be -
no wage mcrease and even whent retlre, | will receive no allowance :

Case3 .
| have a 26-year-old son and a 24-year-old daughter, wha are now both economically
independent, and another son whoisa university student.' | became a single mother when.
the eldest son was in the third year of a junior hlgh-school and preparing for the entrance
examination for a senior-high. Then, ! was a part-timer at a small clinic, working about half a
- week. Because it became impossible to keep a family with my income, | moved to a new
part-time job, the Co-op s delivery service, which promised a little higher hourly wage.

The job content for us was almost the same as that for the regular workers, such as
door-to-door delivery of goods by truck, sales, and canvassing for cooperative insurance.
The only difference was’ that there was no contracted service-time and. no personnel
redeployment. Yet the working conditions were entirely different between regular and non-
regular workers, and so were the wages For the part-timers there was neither bonuses nor
family and other allowances.: Nor was there a special leave for shift work (leave of 9
consecutive days, twice a year) or a pald menstrual leave, which were all guaranteed for the
regular staff. Why is there such a disparity, despite the same services we were engaged in?
It was hard to understand. Yet | had to support my family with three children. So | kept
working hard. “After a day's work and on holidays | went to another work at a tavern..
Without having any qualification, it is truly hard, partlcularly economically, to care three
children with an income of a part-time worker. :

Why is there such a large gap.in wages and other treatments although we, ‘are
engaged in the same work? | cannot understand it. The disparity is a problem not only for-=
each individual person, but it also hinders economic development of the whole society.
believe thatitisa crucual problem which calls for immediate correction.

A{ayd k( 'l(achC/Lu

Akiyo KITAGUCHI
L President _
Japan Federation of Co-op Workers’ Union (Seikyo-Roren).
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Internationat Labour Otfice
Bureau international du Travail
Oficina Internacional del Trabajo

Route des Morillons 4
CH-1211 Genéve 22

Teél. direct:
Fax direct:
E-mail:

ACD 19-2-1-35
Réf.:
Votre réf.:

Dear Sir,

(pliaN14)

international Labour Office
Bureau international du Travail
Oficina Internacional del Trabajo

r 1

The Minister for Foreign Aftairs
2-2-1, Kasumigaseki
Chiyoda-Ku

TOKYO 100-8919

Japon

06 0CT. 2016

Please find herewith a copy of a communication dated 3 October 2016, by which the
National Confederation of Trade Unions (ZENROREN) submits observations on the application
by Japan of the Equal Remuneration Convention, 1951 (No. 100).

In accordance with established practice, these observations, as well as any comments that
the Government of Japan may wish to make on the matters raised therein, will be submitted to the
Committee of Experts on the Application of Conventions and Recommendations at its next
session (November-December 2016).

T&) central: +41 22 769 61 1L

Yours faithfully
For the Director-General:

<
o
& Corinne[Vargha -
Director of the International Labour
Standards Department

Fax central: +41 22 798 86 85 E-mall: ito@ilo.org Site Internet: www.llo.org
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Natlonal COnfederation of Trade Unions
Zenroren-kalkan 4F,2-4-4,Yushima,Bunkyo-ku, Tokyo 113-8482 |
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October 03, 2016 09 D{“ T 904
Tokyo
FAX RECEIVED
Mz, Guy Ryder - o ﬁg
Director General , ﬁCﬁD 1942 fe g8 ™
The International Labour Bureau 5 :
4, route des Morillons | @c@/.'/
CH-1211 Geneva 22 03 S i
Fax +41 22 798 8685 aer ‘
/ 0t ¢
VO ¢
Riy | :
Re: Information on immplementation of ILO Convention Iﬂﬂ‘iﬁ[agnn for congideration by the g
Committee of Experts on the Application of Conventions and Recommendations ¢
¢
¢

Dear Director General Ryder,

Please find attached document to present the information on implementation of ILO

Convention 100 in Japan for consideration by the Committee of Experts on the Application g
of Conventions and Recommendations. from ZENROREN, National Confederation of gr‘
Trade Unions. ‘

We wish constructive discussion by the Committee of Experts. A
¢
Best regards, 2
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Yosghikazu ODGAWA
President
Zenroren ‘
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Information on the implementation of ILO Convention 100 in Japan

Zenroren would like to point out gender pay gaps by statistics.

According to a private salery survey in 2014 (released in September 2015), the annval average salary
in Japan was 4,15 miilion yen with 5,14 million yen for male workers and 2.72 million yen for
female workers. The weges for women was only about a half of that of men, The survey also showed

that annual wages for regular workers was 4.78 million yen and non-regular workers 1.7 million yen,

Zenroren would like to also point out factors that bring about gender wage gaps.

' Firstly, although Article 4 of the Labor Standards Act prohibits wage discrimination between men

RECEIVE:

and women, there are loopholes that allow discrimination.

For example, the Equal Employment Opportunity Law (EEOL) bans discrimination against women
in appointment, placement and promotion, but it doesn’t have clauses that prohibit gender wage gapa,
In addition, EEOL guidelines, which introduced a career tracking system, only ban different
treatments by gender within each "Employment Management Categories”. The ratio of regular
women workers on a main career track and general staff accounts for 22.2% and 82.1% respeciively.
Since starting salary, promotion and raise in salary differ based on the employment management
category, the average monthly wages of employees on a main career track and general staff are
594,653 yen and 350,390 yen respectively with disparities as nuch as 240,000 yen when workers are
at the retirement age of 60 years (June 2014 Tokyo management Association announcement).

Another example is the lack of equal treatment principles for non-regular workers in the Part-Time
Workers Law. The Part-Time Workers Law, which was amended in 2014, newly established an
equal treatment principle between part-time workers and full-time workers in Aticle 8 (Enforcement
in April 2015). However, the law allows disparity in treatment by its criteria such as whether a
worker is able to be transferred or not as reasonable, These criteria are practically equivalent to
"Employment Management Categories" and they preserve discrimination between part-time workers
and full-time workers. As a result, the ratio of wages for men and women iz 50.4 for female
non-regular workers and 100 for male regular workers (2014 Ministry of Health, Labor and Welfare
/ Basic Survey on Wege Structure).

The Employment Equality Subcommittee of the Labor Policy Council in the Ministry of Health,
Labor and Welfare had discussed about revision of the EEOL since October 2012, As & result the
revision, EEOL guidelines was amended and they have been in operation since July 20 14,

During the discussion for the revision, Zenroren demanded that: the current guidelines that allow
discrimination between men and women through the Employment Management Categories be
emended in arder to eliminate gender wage gaps; scope of indirect discrimination be extended
indicating examples of indirect discrimination; and clauses that prohibit gender wage gaps be
included in the law, '
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However, the review of EEOL didn’t lead to amendments of clauses of the law and it only made
modifications to the guidelines, The revised guidelines provided that: to change of assignment on the
grounds that un employee is married is regarded as discrimination; o require transfer that
accompanied by change of their residence for recruitment, employment, promotion is regarded as
indirect discrimination; and an official notice of the Director-General on career tracking system is
upgraded to the guidelines. These amendments are not sufficient to improve a situation of
discriminations.

Zenroren reiterates that a case of A Foundation, a public corporation, as an example, In A
Foundation, promotion with pay hike requires that employees are eble to be transferred. The ratio of
men and women in employees in A Foundation is alnogt the same. But the ration of fernale workers
in supervisor position (in a second-class category or more) decreases sharply,

In 2015 a trade union in A Foundation had negotiations with the Foundation demanding redress of
discrimination in light of the revised EEOL guidelines. However, A Foundation was reluctant to
correct the disparity insisting that the difference in promotion was resulted from not only
requirements for transfer but also overall judgment,

In 2015 after the revision of EEOL guidelines, the percentage of women employees in the
Foundation is 11.0% in the second-class category {manager) (10,0% in 2012), 10.0% in the
first-class category (deputy general manager) (3.6% in 2012), 4.3% in the special first-class category
(general manager) (7.4% in 2012), while they account for 36.9% in the third-class category (assistant
manager) (40.0% in 2012}.

It is clear that the Equal Employment Opportunity At is insufficient to redress discrimination
against women, Despite the Labor Standards Act provides clauses that prohibit wage gaps between
men and women, a legal system to certify gender discrimination has loopholes that allow indirect
discrimination. A major problem is that employers are not responsible to verify discriminatory
treatment against women. As a result discrimination against women workers with excuses "the
overall judgment" like A Foundation are ignored and continued.

Secondly, a number of non-regular workers are increasing in occupations such as nurses in hospitals
and nursery centers and car¢ workers, in which more women work than men. These worker’s low
wages push down a level of wages for women as & whole. Their wages are significantly Jow in light
of the gender-neutral job evaluation for equal pay by ILO, Since the Labor Standards Law does not
define the principle of equal remuneration for equal value of work, thers are no systems to correct
wage gaps between occupations and they are remained. For example, an annual income for female
nurse in nursery center ig 3.17 million yen that is one million yen lower than annual average salary
The annual income for female care workers is even lower 3.04 million yen.

The ratio of female non-regular workers is rising in fields of nursery centers, in particular, } is
54.2% in the public nursery school and 40.2% in the private nursery school ("Basic research on early
childhood education and child care" by Benesse Educational Research Institute) The hard working
condition including their low wages leads to serious labor shortage in the occupation. Under this
situation it is difficult for these female workers to continue to work to balance work life and family
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life.

Thirdly, Zenroren would like to repott on reasons why many women chose non-regular
employments. In 2015, Zenroren Women’s Committee carried out "Survey on Actual Situation of
Working Women in Pregnancy, Childbirth and Childrearing" and "Survey on Actual Sitwation of
Health and Labor for Working Women and on Gender Equality in Employment” The survey showed
that long working hours and heavy workloeds are widespread and chronic in workplaces and that
one in four workers suffers a miscarriage. In addition, the top- two reasons for choosing non-regular
employments are: working conditions for regular workers is impossible; and they have
responsibilities for family care. While male workers work long time, female workers bear heavy
burden of household and childrearing chores, The government statistics also showed that
approximately 60% of female workers have quitted their jobs against their will to continue to work
on the occasion of pregnancy and giving birth of the first child. The Japanese government has not
ratified ILO conventions related to working hours at all, This backward attitude of the government in
tackling problems of long working hours becomes indirect factors to lead to gender wage gaps as
many women have to choose non-regular employments. '

Lastly, minimum wage in Japan does not promote pay equality between men and women,

As minimum wags in 2016 was revised recently, an hourly minimum wage in Tokyo became 932
yen and that in Miyazaki and Okinawa Prefecture is 714yen, which are equivalent to 120,335 yen
and 92,188 yen per a month respectively (155hour work in a month x 0.833 “disposable income
ratio™), Since the minimum wage system in Japan doesn’t adopt a cost of living principle, incomes
based on the minimum wages remain at low levals,

In Japan, a worker whose annual income is 1.03 million yen or lower is able to claim: {) income tax
exemption for the worker and if) a marital deduction from income of the worker’s dependent. This
tax privilege system reduces the burdens of income taxation on workers. To prevent the decline of a
household income, workers want to use the preferential tax system, with the result that many female
workers eaming minimum wage level pay have adjusted their employment by choosing non-regular
employments.

Hith
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